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TOPICAL INDEX 


1. Control and Regulation in General. 


§ 3. POWER TO CONTROL AND REGULATE. 

3—Incorporated insurance companies doing intra-state business must conform to laws of state; 
state has power to say what contracts are enforceable, and in what manner and in what 
forum they may be enforced; state has power to protect citizens from unjust discriminatigns 
by insurance corporations under statutes prohibiting unjust discriminations by insurance 
companies between citizens of same class; contract of insurance attempting to make dis- 
tinctions and discriminations is void as to discriminatory clause. Metropolitan Life Ins. 
Co. v. Lillard. (Okla.) 

3—State may determine who may engage in interstate insurance business within its boundaries, 
a regulate business and persons engaged therein. Palmetto Fire Ins. Co. v. Beha. 

i. ao 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute providing for stay of actions on insurance contracts payable in Russian money, 
or to be performed in Russia, until Russian Government is recognized, held invalid, as 
impairing obligation of contracts. Statute providing for stay of actions on insurance 
contracts, payable in Russian money or to be performed in Russia, until after Russian 
Government is recognized, held violative of due process clause ‘‘Property.”” Sliosberg v. 
New York Life Ins. Co. (N. Y.).... 

4—Statute exempting proceeds of life insurance policies from debts of deceased held not to 
destroy right to transfer policies by will or assignment. Talcott v. Bailey.( N. D.) 

4—Statutes establishing state fire and tornado fund to furnish fire and tornado insurance on 
property of states, counties, cities, and other political subdivisions held not to abrogate or 
impair right of freedom of contract. Statutes establishing state fire and tornado fund to 
furnish such insurance on property of state, counties, cities and other political subdivisions 
does not violate any express or implied constitutional guaranty of right of local self- 
government. Minot Special School Dist. No. 1 et al v. Olsness. (N. D.) 

4—tThe insurance statute of Oklahcma was enacted for the protection of the insuring public and 
to regulate the transacting of insurance business within this state. Winston-Norris Co. v 


306 


King et al. (Okla.) "1085 


§ 6. UNAUTHORIZED INSURANCE. 
6—Regardless of whether unincorporated insurance association was doing business illegally, its 


contracts may be enforced, Whitmire v. Lawrence, Barry and Stone Counties Mutual 
Benefit Association. (Mo.) 


6—Statute making it unlawful for company to make contract insurance except as authorized 
by state laws applies to contracts made with parties residing in state on property within 


or without state. Winston-Norris Co. v. King et al. (Okla.) 1085 


§ 7. LICENSE FEES AND TAXES. 

7—Domestic life insurance company held not entitled, in valuation of capital stock for 1924 
taxation, to deduction of its investment in mortgages of Maryland real estate, though 
— was not made until August. State Tax Commission et al. v. Eureka Life Ins. 
0. (Ga.) e ‘ 

7—Policies providing double indemnity for accidental death and annual income during total dis- 
ability in addition to ordinary life features, held taxable both as life and casualty policies. 
New York Life Ins. Co. v. United States. (U. S.) ‘ 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Rev. St. 1919, § 6283, as amended by laws of 1923, p. 234, relative to regulation of insur- 
ance rates having gone into effect after reduction order by Superintendent, is not applicable 
on review by Circuit Court under § 6284 as amended by laws 1923, p. 234. Trial Court 
under Rev. St. 1919, § 6284 as amended by laws of 1923, p. 234, is limited on review of 
order by Superintendent of Insurance reducting rates to such evidence as might have been 
produced before superintendent and must determine case as facts existed then. Rev. St. 
1919, § 6284 as amended, authorizing review of orders of state superintendent of insur- 
ance, in effect when evidence was taken and judgment rendered in trial court, is applicable, 
although not in effect when superintendent’s order was made. Trial court, in reviewing 
order of superintendent of insurance under Rev. St. 1919, § 6284, as amended by laws of 
1923, p. 234, was not limited to investigation of facts before superintendent, but could 
consider any evidence on propriety of order at time it was made.- ‘‘Reasonable profit” 
permitted insurance companies under Rev. St. 1919, § 6283, is to be determined on amount 
cf underwriting business done by company, and not the capital invested. Insurance com- 
pany’s profit on capital and surplus will not be considered as part of the state profits for 
vec uatind purposes. “Unearned premium” is that portion which must be returned to 
insured on cancellation of policy. Method of determining profits of insurance companv 
during rate-making test period by estimating face value of unearned premiums held 
erroneous as not taking into account losses paid on policies written before such period. 
In determining earnings of insurance company during rate-making test period, solvency 
test by valuing premiums only at what company would realize on cancellation of policies 
held proper. Proper method of ascertaining profits of insurance company during test 
period is by subtracting losses and expenses from premiums actually received. Interest on 
unearned premiums must be accounted for as part of underwriting earnings of insurance 
companies during test for rate-making purposes. Interest on unearned premiums is a part 
of profit of underwriting business, particularly in view of Rev. St. 1919, § 6281. Increase 
in rates in partial effect during test period held properly considered in determining future 
insurance rates, under Rev. St. 1919, § 6283. Excess commissions paid to brokers who 
control placing of insurance business in larger cities is not to be considered in determining 
insurance rates, under Rev. St. 1919, § 6283. In view of insurance company’s repcrt 
showing net loss during test period, federal income tax held improperly charged as expense 
in determining rates. War tax paid by insurance company during test period, not in force 
at time of reduction of order, is not to be considered in determining proper rate. Order 
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of state superintendent of insurance reducing insurance rates held to have been author- 


ized in view of evidence before referee and trial court. &tna Ins. Co., v. Hyde, Superin- 
tendent of Insurance. (Mo.) . 


10—Commissioner of Insurance and Banking must see th 
to standard form policy, is complied with in all insurance policies, in view of Art. 4759, 
and complete Tex. St. 1920, or Vernon’s Sayles’ Ann. Civ. St. 1914, Art. 4493, Subd. 1. 
Gilley v. Missouri State Life Ins. Co. (Tex.) 
§ 11, CONDUCT OF BUSINESS. 
11—Iffcorporated insurance companies doing intra-state business must conform to laws of state; 
state has power to say what contracts are enforceable, and in what manner and in what 
forum they may be enforced; state has power to protect citizens from unjust discriminations 
by insurance corporations under statutes prohibiting unjust discriminations by insurance 
companies between citizens of same class, contract of insurance attempting to make dis- 
tinctions and discriminations is void as to discriminatory clause. Metropolitan Life Ins. 
Co. v. Lillard. (Okla.) 
12. REGULATION OF AGENTS AND BROKERS. 
—Act imposing license tax on agents of insurance companies held not to include industrial 
insurance agents. Hoover et al. v. Pate. (Ga.) Se obec Bbc os 
12—Finding that life insurance agent was guilty of “twisting” in making misrepresentations 
to induce insured to change policies held not sustained by evidence. Proceedings charg- 
ngng life insurance agent with ‘twisting’? were judicial, and letters passing between 
third persons in which agent had no part were not binding on him. Brandt v. Beha, 
; Superintendent of Insurance. (N. Y.)... 
13%. — 
1344—Statute, establishing state fire and tornado fund held not to create indebtedness on part 
of state; claim arising by reason of loss under statute creating fire and tornado fund is 
claim against such fund alone and not debt of state. Minot Special School Dist. No. 1 v. 
Olsness. (N. D.) . 
1344—Hail insurance law held not to operate automatically. Hoeck v. Van Camp. 
§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
§ 16. —— WHAT CONSTITUTES “DOING BUSINESS.” 
16—Contract of insurance of foreign fire insurance company in another state held not doing 
business in state where licensed contrary to its laws, and hence was not cause for cancel- 
lation of its license. Foreign insurance company held not doing business in state where 
agent cbtains and forwards application for its acceptance or rejection at place outside 
state. Acquiescence by purchasers of automobiles in sale contract, which ipso facto gave 
them insurance under agreement made in foreign state, held not procuring of insurance in 
New York. Palmetto Fire Ins. Co. v. Beha. (U. S.) 
§ 17. —— APPLICATION OF LOCAL LAWS. 
17—Foreign fire insurance company, authorized to do business in New York, held not to have 
violated New York laws as to impairment of capital and surplus. Foreign fire insurance 
held not to have written policies of insurance against theft without, authority therefor. 
Palmetto Fire Ins. Co. v. Beha. (U. S) 
§ 18. —— SUBJECTION TO SPECIAL REQUIREMENT. 
18—State has power to exclude foreign insurance companies or impose conditions precedent to 
right to do business within its limits. Palmetto Fire Ins Cc. v. Beha. (U. S.) 
§ 20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 
20—License to foreign fire insurance company held subject to revocation for cause. License 
of foreign fire insurance company cannot be revoked arbitrarily, though statute gives dis- 
cretionary power, Contract of insurance of foreign fire insurance company in another state 
held not doing business in state where licensed contrary to its laws, and hence was not 
cause for cancellation of its license. State held without authority to revoke foreign fire 
insurance company’s certificate because of business with residents ot objecting state, written 
in another state in manner consistent with latter state’s laws. Palmetto Fire Ins. Co. v. 
Beha. (U. S.) ... 
§ 21. —— LOCAL FUNDS AND SECURITIES. 
21—While comity permits state courts to recognize receiver appointed in another country, it 
does not require Ohio courts to recognize alien receiver applying under Gen. Code, § 641, 
for distribution of fund held in state for security of policyholders of alien insurance com- 
pany; no policyholder nor creditor having applied to attorney general to bring action for 
distribution. Writ will not issue to compel attorney general to bring action under Gen. 
Code, § 641, for distribution of fund of foreign insurance company until person entitled 
to participate in fund or proceeds therefrom applies to attorney general for commence- 
ment of action thereunder; until valid claims of domestic policyholders, and creditors have 
been settled under the statute, receiver appointed in foreign country is not a person 
entitled to participate in deposit of proceeds therefrom within Gen. Code, § 641. State 
ex rel. Haavind v. Crabbe. (Ohio) 
21+-While comity permits state courts to recognize liquidator appointed in another country, it 
does not require Ohio courts to recognize alien liquidator applying under Gen. Code, 
§ 641, for distribution of fund held in state for security of policyholders of alien insur- 
ance company, when its policies reinsuring Ohio risks have not matured, and its liabilities 
cannot at present time be determined in liquidation proceeding. State ex rel. Burgess v. 
Crabbe. (Ohio) 
§ 22. —— APPOINTMENT AND REGULATION OF LOCAL AGENT. 
22—Under Rev. St. 1919, § 6315, foretign insurance company held estopped to deny that 
licensed resident agent had authority to countersign policies. Foreign insurance companies 
may, under Rev. St. 1919, § 6315, have agents within state with authority only to sclicit 
applications for insurance. Murphy v. Great American Ins. Co. (Mo.) 
24. —— EFFECT OF NON-COMPLIANCE WITH LAW. 
24—The failure of a foreign insurance company to comply with a statute in order to entitle it 
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to do business within the state will not render a policy void and unenforceable by a resi- 
oo of the state to wiiom the policy was issued. Winston-Norris Co. v. King et al. 
a.) 

25. —— CIVIL LIAB!LITY OF AGENTS. 

25—Under statute making agents personally liable on contracts of insurance, unlawfully made 
by company not authorized to transact business in state, agent is liable to same extent as 
company; action against agent on contract of insurance unlawfully made by company not 
authorized to transact business in state must be commenced within period prescribed by 
policy. Winston-Norris Co. v. King et al. (Okla.) 

§ 26. ACTIONS. 

26.—Declaration held to sufficiently allege that individual defendant was acting in course of 
and within scope of employment in business of corporate co-defendant foreign insurance 
company at time of making defamatory statements. Whether general manager of branch 
office of defendant foreign insurance company was acting.in course of employment at time 
of making defamatory statements held for jury. tna Life Ins. Co. v. Brewer. (D. C.).. 


Il. Insurance Companies. 

(A) STOCK COMPANIES... 

§ 41. INSOLVENCY AND DISSOLUTION. 
44. —— REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

44—Pending suit against insurance company can no longer be prosecuted after decree of dis- 
solution of such company under Act June 1, 1911. Commonwealth ex rel O'Neil v. Union 
Casualty Co. (Pa.) 

44—Petition to court, praying that account of liquidatcr cf dissolved insurance company be 
referred back to him, with directions to proceed further with certain litigation, held properly 
dismissed. Commonwealth ex rel O’Neil v. Unicn Casualty Ins. Co. 
50. —— ASSETS AND RECEIVERS. 

50—Insurance commissioner as liquidator of dissclved insurance company must proceed with 
litigation to collect alleged assets of such company if he believes further assets would be 
realized thereby. Commonwealth ex rel O’Neil Union Casualty Ins. Co. (Pa.) 

50—Neither state superintendent of insurance, who demanded that insurance company raise 
$400,000 to avoid liquidation, and who accepted proceeds of stolen bonds, nor company, 
held holders for value, and owner of bonds was entitled to recover from superintendent; 
“consideration.” Porter v. Beha, Superintendent of Insurance et al. (U. S.) 

§ 51. —— PRESENTATION AND PAYMENT OF CLAIMS. 

51—Failure to present to insurance commissioner evidence to substantiate claim against dis- 
solved insurance company held fatal to recovery thereon. Claimant against insurance 
company, dissolved under Act June 1, 1911, must submit claim to insurance commissioner 
within time fixed by public notice. Commonwealth ex rel O’Neil v. Union Casualty Ins. 
Co. (Pa.) 


(B) MUTUAL COMPANIES. 

§ 54. CONSTITUTION AND BY-LAWS. 

54—Contract cf insurance by unincorporated society, evidence of by-law, held not changed by 
subsequent change in b_-laws without consent of insured. Whitmire v. Lawrence, Barry 
and Stone Counties Mutual Benefit Association. (Mo.) 

§ 58. SPECIAL FUNDS. 

58—Securities, constituting surplus assets of mutual fire insurance company necessary for it 

to do business, need not be deposited with insurance commissioner or state treasurer. De- 

posit of securities that mutual fire insurance company might have sufficient surplus assets 
to continue business in Massachusetts, though merely loan as to depositor and directors, 
held impressed with trust for benefit of those doing business with company relying on 
statement of surplus assets and of all persons doing business with company in Massa- 
shusctts. Statute passed subseuently to last deposit made by officer of mutual fire insur- 
ance company to create such surplus assets as to entitle company to do business in Massa- 
chusetts, held not to affect status of deposit. Goldsborough v. Siegk et al. (Md.)...... 

§ 59. PROFITS DIVIDENDS AND SURPLUS. 

59—Evidence held to show that policyholder only agreed te waive payment cf dividend on con- 
dition that foreign mutual insurance company would continue to do business in’ Virginia for 
year 1923. Fcreign mutual insurance company held bound b° decision of commissioner of 
insurance Icwering rates for workmen’s compensation insurance, and not entitled to demand 
of insured companies a waiver of their right to dividends for adjustjing their premiums in 
accordance with his rulings. Statute held not to authcrize workmen’s compensation in- 
surer to group its policyhclders by states and to refuse to pay Virginia policyholders same 
dividend paid policyholders in other states. American Mine Owners’ Mutual Inc. v. Sam 
L. Matz Coal Ccrporation. (Va.) 

§ 61. INSOLVENCY AND DISSOLUTION. 

§ 62. —— INSOLVENCY AND ITS EFFECT IN GENERAL. , 

62—Officer of mutual fire insurance company depositing securities which became impressed 
with trust in favor of those doing business with company relying thereon, held not re- 
lieved of liability by any laches of insurance commissioner in faialing to sooner file bill 
for appointment of receiever. Goldsborough y. Siegk et al. (Md.) 

§ 64. REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

64—Bill to impress trust on funds deposited by officer and held as surplus assets of mutual 
fire insurance company held not demurrable for failure to allege that assessment on 
policyholders would not satisfy claims, or that company was insolvent at time of with- 
drawal of securities. Bill, seeking to impress trust on securities deposited by officer of 
mutual fire insurance company that it might do business in Massachusetts, held de- 
murrable for failing to allege that in Massachusetts claims accrued after deposits were 
made, or that claimants elsewhere became such, knowing and rely on representations 
as to surplus. Goldsborough v. Siegk et al. (Md.) 
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UI. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 73. THE RELATION IN GENERAL. 
73—Ordinance requiring jitney bus operators to furnish bond to city held exercise of ordinary 
and necessary means of regulating traffic. Transylvania Casualty Ins. Co. v. City of 
Atlanta. (Ga.) 1117 
§ 84. COMPENSATION OF AGENT. 
(6). Actions for compensation. 
84(6)—Evidence held insufficient to show insurance company liable to agent for deferred com- 
missions, which had been charged back and later collected. Halteman v. Fidelity & 
Phoenix Fire Ins. Co. of New York. (Ky.) 
4 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 92. EVIDENCE AS TO AUTHORITY. 
92—Evidence held to show insurer’s subagent had authority to verbally bind it as of date of 
eppigtion for insurance. United States Fidelity & Guaranty Co. v. Goldberger et al. 
i a 997 
§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 
~2—-Insurance corporation held not liable for slanderous utterances of chief clerk of branch 
office, made without authority of _—— manager of that office. Insurance company held not 
liable for punitive damages for slanderous utterances of employee not authorized or ratified. 
Etna Life Ins. Co. v. Brewer. (D. C.)........ . cbiiasageeeeck's 804 
§ 95. NOTICE TO AGENT. 
95—Insurance company is bound by knowledge of, or notice to its agent within general scope 
of his authority. i 
Conn., et al. (N. 
95—Knowledge of agent 
Ins. Co. Ltd. (N 
95—Notice to agent is notice to insurer, and waiver may be made by insurer through 
agent. Rogers v. Atlantic Life Ins. Co. (S. C.) 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 96. CREATION OF AGENCY TO PROCURE INSURANCE IN GENERAL. 

96—Purchaser of bonds secured by mortgage on vessel held not liable for premiums on theory 
that firm given control of vessel to pay balance of freights and other money, after 
necessary disbursements to purchaser, was latter’s agent, or that transfer of corporate 
owner’s stock as security for loan made purchaser owner of vessel. Frank B. Hall & Co., 
inc., v. Lyon, Singer & Co. (Pa.).....cceaccc a 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. —— IN GENERAL. oe 

98—Fire insurance agent has authority to act in certain field for insured, as well as insurer. 
New Zealand Ins. Co. v. Larson Lufnber Co. (U. S.) 
99. EFFECT OF PROVISIONS OF POLICY. 

99—Where policy provides that one procuring it shall be deemed insured’s agent, broker pro- 

curing it cannot be held insurer’s agent, without evidence of authority to represent insurer. 
Globe & Rutgers Fire Ins. Co. v. Lesher, Whitman Co., Inc. (N. Y.)........ ° 

§ 100. EVIDENCE AS TO AGENCY. 

100—Testimony of insurance broker who procured life policies that insured told him after 
policies had been delivered to company’s general agent for delivery to pay premiums 
and get policies, held competent on issue whether broker was insured’s agent to accept 
delivery of policies. Aetna Life Ins. Co. v. Bundscho. (U. S.) 


§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Answer alleging that broker employed by defendant negligently procured marine insurance 
on plaintiff’s goods payable in English instead of American money to defendant’s damage 
held to state cause of act on against broker; question of waiver being matter of defense 
by broker. Travlos v. Commercial Union of America. (N. Y.).........eeeeeeeeees wee § 

103—In suit for breach of insurance agent’s contract to issue automobile insurance policy, 
kind which had been issued and delivered to plaintiffs. In suit on contract to issue 
judgment for plaintiff held not sustained by evidence, where record did not show the 
automobile theft policy, sustaining demurrer to allegations that insured sold automobile, 
and took in part payment another automobile, held erroneous. Testimony showing 
definite contract with insurance agent for certain policy of automobile insurance to be 
thereafter issued held not to raise question of agent’s acting for both insurance com- 
pany and insured. Miller v. Head et al. (Tex.)......ccsicccivsicvcccccccveosvecences 

4 112. RATIFICATION. ; Le 

112—Second mortgagee, receiving insurance paid after loss of vessel, held not to have ratified 
placing of insurance on that and another vessel at instance of unauthorized agent, so as 
to become liable for premiums on policies covering latter vessel. Frank B. Hall & Co., 
Inc., v. Lyon, Singer & Co. (Pa.)....-. oceccesescsens we eseee Ter pret see ees ee eens 

112—Contract made by insurance agent in quitting policy without insured’s knowledge before 
destruction of property cannot be ratified after destruction. Alliance Ins. Co. v..Con- 
tinental Gin Co. et al. (Tex.) 


IV. Insurable Interest. 

$ 114. NECESSITY IN GENERAL. i : : 5 

114—Husband of owner of property was without insurable interest and legally incapable of 
taking out policy; where policy to which mortgagee clause was attached was in_name of 
husband of owner, it was not inforceable by mortgagee. Colonial Trust Co. v. Fireman’s — 
ie Wee Co, CR oie wk oh k'e Occ ca teaccs be 94S WHOS NCEE Sabrent hee ceEnaedenne< 676 
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114—That beneficiary without insurable interest did not herself procure insurance but that 
insured himself took it out, held not to render policy of company doing business on 
assessment plan valid, in view of express statutory inhibition. Abernathy v. Springfield 
Mutual Association. (Mo.) 
114—Beneficiary of life policy must have some kind of interest in continuance of life of 
insured when taking out insurance on life of another for his own benefit. Insurer, having 
contracted to insure lives of = and receiving premiums therefor should not be 
permitted to escape contract ecause of lack of insurable interest, unless it clearly 
appears such contracts are pernicious and dangerous to society. Rogers v. Atlantic 
Lite Ins. Co. (S. C. 
§ - WHAT CONSTITUTES INTEREST IN PROPERTY. 
4 (1). Nature and extent of interest. 
115(1)—Any title or interest in property legal or equitable will support contract of insurance 
thereon. Hayward vy. Fidelity Phoenix Fire Ins. Co. (Mo.) 
115(1)—Person purchasing stolen automobile in good faith may recover on theft policy issued 
to him thereon. Barnett v. London Assur. Corp. (Wash.) 
115(1)—One benefited by existence of property or suffering loss by its destruction has “insur- 
able interest” therein, though without title in, lien on, or possession of it. Insurer was 
not liable for loss of or damage to property not owned by insured at time thereof, where 
policy so provided, though insured retained insurable interest. Tischendorf v. Lynn Mut. 
Fire Ins. Co. (Wisc.) 
(4). Landlord and tenant. 
115(4)—Landlord and tenant. Farm lease, providing for payment of rent when tenant sold 
hay, held to retain insurable interest in hay in lessor. Tischendorf v. Lynn Mut. Fire 
Ins. Co. (Wisc.) 
(5). Mortgagor and mortgagee. 
115(5)—Mortgagee has insurable interest in mortgaged property. Allen v. St. Paul Fire & 
Marine Ins. Co. (Minn.) 
(6). Vendor and purchaser. 
115(6)—Buyer of automobile from person other than regular dealer having established place 
of business, not complying with statutes as to such sale has no insurable interest against 
theft of such automobile. Morris v. Firemen’s Ins. Co. of New Jersey. (Kas.) 
115(6)—Owner contracting to sell elevator, retaining title as trustee for purchaser until resold, 
has an insurable interest in elevator. Hayward v. Fidelity Phoenix Fire Ins. Co. (Mo.).. 
115(6)—One, who bought automobile without demanding and receiving license fee receipt, or 
bill of sale as required by statute, and later sold it to another without compliance, held to 
have insurable interest therein. Hennessy v. Automobile Owners’ Ins. Ass’n. (Tex.).. 
115(6)—Sale in Texas of car registered in another state and delivery to purchaser of license 
fee receipt, and bill of sale and immediate registering of car by purchaser held to convey 
insurable interest to purchaser. American Lloyds of Dallas v. Gengo. (Texas) 
(7). Interest of husband in wife’s property. 
115(7)—Husband of owner of property was without insurable interest and legally incapable of 
taking out policy; where policy to which mortgagee clause was attached was in name of 
husband of owner, it was not inforceable by mortgagee. Colonial Trust Co. v. Fireman’s 
Fund Ins. Co. (Ga 
§ 116. WHAT CONS 
(3). Brother and sister. 
116(3)—Plaintiff beneficiary held to have no insurable interest in life of insured, her brother. 
Abernathy v. Springfield Mutual Association. (Mo.)..........ccceccccccesecccecceece 
116(3)—Person having taken out life insurance on brother between whom there was brotherly 
affection and reciprocal aid and held to have had insurable interest in life of brother. 
Rogers v. Atlantic Life Ins. Co. (S. C 
§ 121. NECESSITY OF INTEREST TO 
121—It is not essential to validity of assignment of life insurance policy that assignee or donee 
have insurable interest in life of insured. First Nat. Bank of Cumberland v. Liberty 
Trust Co. (Md.) 
§ 123. EXTINGUISHMENT OF INTEREST. : 
123—Executory agreement of buyer under conditional contract to resell to seller on specified 
date, seller to return notes, held not to presently divest interest of buyer as respects 
insurance. Contract of buyer under conditional sale to resell property, to seller held to 
not affect insurable interest, where latter refused to accept title and former treated 
contract as abandoned. Interstate Ice & Power Corporation v. United States Fire Ins. 
Co. N. : 
133-~aesaaaees interest in mortgaged property is extinguished by foreclosure and sale pro- 
ceedings. Where sole purpose of mortgage foreclosure suit was to place record title in 
mortgagor’s wife to defeat lien claim, liability cf fire insurer under mortgage rider con- 
tinued. Westchester Fire Ins. Co. of New York v. Norfolk Building and Loan Ass’n. 
U.S.) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. ; 

124—Chief aim of industrial policy is to provide fund for funeral and other expenses attendant 
on last illness of insured. Schlereth v, Neely. (Mo.) . ie ‘ 

124—Duplicate policies, issued upon loss of original, was merely substitute for original, or evi- 
dence of loss instrument, and was not new contract of insurance. Allen v. Fidelity Phenix 
Ins. Co. of New York. (Mo.)........--eeeeeserees ce eeceeeecees pee eee se teeceesees see 

124—Insurance company is liable under terms and provisions of policy and not otherwise. 
Stacey v. Fidelity & Casualty Co. et al. (Ohio) oes . 

124—Life Policy, payable if insured died within twenty years and providing for conversion 
in whole life or endowment insurance, and not complying with Rev. St. 1911, Art, 4741, 
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Subds. 6, 7, held to be policy of “Term er ’ which is insurance _ fixed time. 
Gilley v. Missouri State Life Ins. Co., (T ex.) 
124—Terms of fire policy measure insurer’s liability, and insured must prove. he is within 
those terms to recover. Fidelity Union Fire Ins. Co. of Dallas, Tex., v. Kelleher. (U. 
§ 125. WHAT LAW GOVERNS. 
(1). In general. 
125(1)—Contract of insurance made and to be performed in certain state is to be construed 
~ oe with law of such state. Brady v. Norwich Union Fire Ins. Soc. Ltd. 
(2). Place of contract. : 
125(2)—A policy of insurance is not invalid, which is issued in Michigan to a citizen of New 
York on property in latter state. Contract of foreign fire insurance company in Michigan 
to insure automobiles, when sold to retail purchaser, may be construed as contract aan 
in foreign state for benefit of third party. Palmetto Fire Ins. Co. v. Beha. (U. S.)....1106 
(3). Effect of provisions of policy. 
125(3)—Policies governed laws of state where made and delivered by foreign companies, 
despite provision for construction under other laws. Great Southern Life Ins. Co. v. 
Burwell: (wT. 23 peieweedewanen 
§ 127. EXISTENCE AND CONDITION OF SUBJECT- MATTER. 
127—No recovery for death of mule before delivery of policy. Held minds of parties never 
met on contract of insurance on mule which had died before countersigning and delivery 
of policy. McCain v. Hartford Live Stock Ins. Co. (N. C.) 
127—Property in esse and chance of loss are necessary elements of contract of insurance. 
Alliance Ins. Co. v. Continental Gin Co. et al. (Tex.) 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In _ general. 
128(1)—In action for failure to deliver life insurance policy, provision in receipt issued to 
applicant that, if company failed to issue policy within 60 days, applicant would be entitled 
to return of premium paid on demand and tender of receipt, and providing for return of 
on contract tor insurance where neither of such contingencies arose. hilders v. New 
York Life Ins. Co. (Okla.) 
128(1)—Insurer, taking a risk to commence as of date of application for insurance, is, 
absence of fraud or concealment, bound though loss occurs before execution and delivery 
of policy. Insurer’s liability for loss before execution of policy is unaffected by insured 
not knowing with what company he was dealing when agreeing with agent for insurance. 
United States Fidelity & Guaranty Co. v. Goldberger et al. (U. S.) 
premium or residue thereof if policy were issued, offered and refused, has no bearing, 
(2). Actions on agreements. 
128(2)—Sustaining motion for judgment on pleadings when issue of fact is joined thereby 
upon which valid judgment might be based, is reversible error; in action against insurance 
company for failure to issue policy to applicant in which issue was negligence of defendant 
in failing to deliver policy, question was whether company issued policy within reasonable 
time, which was one of fact for jury, and sustaining motion for aon for defendant 
on pleadings was error. Childers v. New York Life Ins. Co. 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—To constitute valid contract of life insurance there must be meeting of minds of 
parties as to all material terms and provisions, including amount and manner of pay- 
ment of premiums; in action on life insurance policy, evidence held to show that minds 
of parties had never met concerning amount and manner of payment of premium. 
Etenburg v. Metropolitan Life Ins. Co. (Okla.) 
(4). Effect of delay, 
130(4)—Evidence held insufficient for jury to show payment of first premium required to 
put application for life insurance in force, in action to recover damages for failure to 
act on application within reasonable time. Administrator suing for damages for 
failure to consider within reasonable time, application for life insurance policy, had 
burden to prove extension of credit, — first premium had not been paid. Dunne v. 
Western Nat. Life Ins. Co. (Wyo 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—“Oral contract of insurance” must contain subject-matter, risk insured against, amount, 
duration of risk and premium., Agreement that insurance should remain in effect until 
application was rejected and insured notified held ay. Rg on which to base*claim of oral 
insurance. Murphy v. Great American Ins. Co. (Mo.) 
(2). Authority of agent. 
131(2)—Agent, duly. authorized to bind insurance co apa, by issue and delivery of insurance 
contracts, may, in absence of contrary statute, make binding contract by parol or binding 
slips. Royal Neighbors of America v. Fortenberry. (Ala.). 
131(2)—Agent of foreign insurance company, authorized to countersign policies, held to have 
power to make oral contracts of er in view of Rev. St. 1919, § 6315. Murphy v. 
Great American Ins. Co., (Mo. 
§ 132. BINDING SLIPS OR ME MOR ANDA. . . : 
132—Agent, duly authorized to bind insurance company by issue and delivery of insurance 
contracts, may, in absence of contrary statute, make binding contracts by parol or birding 
slips. Royal Neighbors of America v. Fortenberry. (Ala.) 
132—Clause in binder, insuring property against bur; glary, held binding until issuance of “cor- 
rected policy,” which is one issued after investigation of risk to correct misstatements in 
policy first issued. Obligations of parties to binder, issued pending delivery of final 
burglary policy, are according to terms of policy in ordinary use by company. Broker’s 
retention of burglary policy for six days pending examinaticn and return for correction 
held not so unreasonable as to defeat binder issued pending delivery of final policy. Sherri 
v. National Surety Co. of New York. (N. Y.) 
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§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Statute prohibiting life, of any other insurance companies, or their agents, from 
ing any contracts or agreements as to policy, other than is plainly expressed in policy, 
applies to life insurance generally, unless expected therefrom by act regulating business of 
fraterrial asscciations. Royal Neighbors of America vy. Fortenberry. (Ala.) 
133(1)—Clause or indorsement added to standard form of fire policy, without authorization or 
approval of state insurance commission, is void. Indorsement on fire policy providing 
exemption from loss to motion picture machines caused by fire originating within machines, 
held void as not authorized or approved by insurance commission. Unauthorized clause in 
fire policy, defeating liability for loss to motion picture machines and attachments by fire 
originating within machines, held controlled by approved provision fixing liability for loss 
* damages occasioned by such fire. Commercial Union Assur. Co., Ltd., v. Preston. 
(Texas) 
133(1)—Policy in form promulgated by state insurance commissioner for partial or total lease 
hold destruction held not void because of limitation of liability to total destruction and 
collection of full rate fixed by commission for total or partial destruction, but attempted 
limitation only was void. Minney et al. v. Furman, Lawrence & Parker. (Tex.) 
§ .136. DELIVERY AND ACCEPTANCE OF POLICY. 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Condition of voiding life policy unless on date of delivery insured is in sound health 
or if insured before its date has had certain specific diseases applies only to ill health or 
diseases after application and medical inspection or examination of insured. Metropolitan 
Life Ins. Co. v. Walters. (Ky.) 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Oral contract of insurance is binding, although premium is not to be paid 
its consummation, if credit is given. Murphy v. Great American Ins. Co. (Mo.) 
137(1)—Where policy or contract of insurance provides that it is not to become effective 
until first premium is paid and accepted by company during life of insured; payment 
of first premium is condition precedent; where life insurance policy provides that only 
proper officers at home office of company may modify policy or bind company by making 
any promises respecting any benefits under policy, soliciting agent of company cannot 
waive payment of first premium which was made condition precedent to policy’s becom- 
ing effective. Etenburn v. Metropolitan Life Ins. Co. (Okla.)..........cecceceeees 4 
2). ‘Sufficiency and effect of delivery. 
137(2)—Generally no recovery can be had on policy, first premium on which is unpaid on death 


of insured, unless payment was waived by insurer. A®tna Life Ins. Co. v. Johnson. 
is 


§ 
. In general. 
138(1)—Rider containing clause fixing amount of recovery on fire insurance policy at three- 
fourths of cash value of property at time of loss is within statute permitting standard form 
of policy to be modified or added to, and is enforceable. American Eagle Fire Ins. Co. v. 
Lively. (Okla.) 
2 Discrimination between insurants. 


2). 
138(2)—Life policy provisions that if there was no loan indebtedness against cash surrender 
value, insured could elect cne of three options, but, if there was indebtedness against such 
value, insured had no option or choice, is void as illegal discrimination. Incorporated insur- 
ance companies doing intra-state business must conform to laws of state; state has power 
to say what contracts are enforceable, and in what manner and in what forum they may 
be enforced; state has power to —— citizens from unjust discriminations by insurance 


corporations; under statutes prohibiting unjust discriminations by insurance companies 
between citizens of same class, contract of insurance attempting to make distincticns and 
discriminations is void as to discriminatory clause. Metropolitan Life Ins. Co. v. Lillard. 
(Okla. ) 
§ 141. ae no aaa aa AS TO DEFECTS OR OBJECTION. 
. In general. 
141(1)—Policy ccnllens to be performed after loss may be waived but conditions and 
provisions relating to formation and continuance of policy cannot be waived. Robbins 
v. Farmers’ Mut. Fire Ins. Ass’n. (N. J.) 
(2). Payment of first premium. 
141(2)—Where policy or contract of insurance provides that it is not to become effective 
until first premium is paid and accepted by company during life of insured; payment of 
first premium is condition precedent; where life insurance policy provides that only 
proper officers at home office of company may modify policy or bind company by: making 
any promises respecting any benefits under policy, soliciting agent of company cannot 
waive payment of first premium which was made condition precedent to policy’s be- 
coming effective. Etenburn v. Metropolitan Life Ins. Co. (Okla.) 
141(2)—Agent, unless. so authorized, cannot waive requirement that first premium of policy he 
paid before it becomes effective. Delivery cf policy on insured’s oral promise to pay held 
unauthorized and not waiver of requirement that first premium be paid before policy became 
effective. =tna Life Ins. Co. v. Johnson. (U. S.) 
(4). Estoppel of insured. a . . 
141(4)—In suit on policy containing copy of application, insured is estoppel to deny that he 
signed any application. Columbian Nat. Life Ins. Co. v. Harri$on et al. VU. S.) 
§ 143. REFORMATION. ie a 
(1). Grounds of reformation in general. : ; 
143(1)—Equity will reform writing on_clear showing that by mutual mistake it does not 
correspond with actual contract. Contract will not be amended to conform to under- 
standing of one party unless preponderance of evidence shows other understood it in 
same way. Party, induced to make contract by fraud of other party, may have it 
rescinded on proper showing. Evidence held insufficient to warrant amendment of fire 
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insurance policy by striking out reduced rate average clause and enforcement: thereof 
as straight insurance policy. Spexarth v. Rhode Island Ins. Co. (Ore.).........00. csen Se 
(3). ——. By acknowledgment of receipt of premium. 
143(3)—Insurance policy is subject to reformation for fraud cor mistake by court of equity so 
as to conform to actual agreement. Where soliciting agent was notified that automobile 
had been transferred to new corporation, held that corporaticn was entitled to reformation 
of automobile, theft policy running to original owner. Schenectady Varnish Co., Inc., v. 
Automobile Ins. Co. of Hartford, Conn., et al. (N. Y.)......... See See se eee ee 1013 
(7). Necessity of reformation. 
143(7)—Where insured seeks to have omission in policy incorporated as basis of recovery, 
policy must be reformed in order that insured_ obtained benefit thereof. Michigan 
Stamping Co. v. Michigan Employers’ Casualty Co. (Mich.)...........ceceeececeess 598 
143(7)—Reformation of policy containing rider insuring goods only at new location, attached 
through misunderstanding, is not necessary before recovery thereon, for property destroyed 
at old location. Rider on fire policy, insuring goods only at new location, attached through 
misunderstanding, may be cancelled in assumpsit to recover for goods destroyed at original 
ocation. A, Perley. Pmtn Co, v. Phoenix Ins; Co. €N. By ccc c cece secsscrenecsvuosces 300 
$ 144. MODIFICATION. 
1). In general. 
144(1)—Insured’s oral request for coverage on removal to new location, not being in dispute, 
may be treated as if in writing. Oral request for extension of insurance risk and re- 
moval of property will be interpreted from standpoint of insurance agent to whom 
addressed and reasonableness thereof cannot depend on insured’s intent or uncommunicated 
facts. Fire insurance policy is unaffected by rider insuring property at new _ location 
attached through misunderstanding. A. Perley Fitch Co. v. Phoenix Ins. Co. (N. H.).. 300 
144(1)—Provision of mutual fire insurance association’s by-laws that property should b 
insured until applicant was notified of modification or rejection held applicable to transfers 



















(2). Powers of agents and brokers. 
144(2)—Provision of mutual fire policy against waiver except in writing indorsed on or 
attached to policy, held not conclusive as to whether local agent’s promise to have fire 
policy transferred to purchaser’ was promise of association. Glogowski et al v Erie & 
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(B) CONSTRUCTION AND OPERATION. 


§ 146. APT USC ARIS oe GENERAL RULES OF CONSTRUCTION. 
(1). n general. 
146(1)—“‘Fidelity insurance’ is agreement to indemnity another against loss from want of 
honesty or fidelity of employees, and is subject to rules applicable to insurance contracts 
and not to rules applied to ordinary accommodation sureties. Employers’ Liability Assur. 
Corp. .9: Citiaeen’. Tat, Bank of Pete. LIMOS 46 0kiys « 6:92 s yma mae bins bee Hoe 6 da,0104 0 ~.. 204 
146(1)—Policy should not be construed as to result in insurer’s insolvency unless surrounding 
circumstances and parties’ evident purposes require. Contract must be interpreted in light 
of surrounding circumstances and parties’ intent, though ambiguous. Federal Life Ins. 
Con i ED in ws BT a Ni Ase wee sak Ree ARN AM a es 64 ROR Le on bo:0hu 618 
146(1)—Insurance contract is to be construed in accordance with intention of parties, to be 
ascertained from whole instrument. In construing insurance contract, all parts and 
clauses must be considered together. Court must assume that both parties, at time of 
making insurance contract containing prohibition against location and use of gasoline engines 
in insured buildings for hay pressing purposes, knew that hay pressing is temporary, rather 
than permanent and is usually completed in a few days or weeks. Swift v. Patrons’ 
Andenemeeta Pitt: Pine BOM 0. > CRC 65 ooo e led shiis's theless Seetaeles bien ate io 2hb6u WHS 97 
146(1)—Where special provision of accident insurance policy is susceptible of but one con- 
struction which substantially defeats object and purpose of entire contract, such provision 
will be rejected and court will look to whole instrument and gather therefrom manifest 
intention and purpose of parties. Eastep v. Northwestern Nat. Life Ins. Co. (Nebr.).. 175 
146(1)—Intention of parties to insurance policy is object to be attained. McCain v. Hart- 
Soin Tihwe Dieeke Tk Cbs TIE Ci 055 CER Se on lee de Giemsa Od 004-0 Bie ewdIT chipelw aways 400 
146(1)—Where language of accident insurance policy does not clearly express exception, court 
will not write exception to it by interpretation. Under Comp. St. 1921 § 5044, entire 
accident insurance policy should be construed together giving effect to each and every part 
if practicable. Lincoln Health and Accident Ins. Co. v. Buckner. (Okla.)............ 178 
146(1)—Where language of accident insurance policy does not clearly express exception, court 
will not write exception into policy by interpretation; paragraph of accident insurance 
policy held not to clearly express exception so as to prevent recovery for death from 
intentional shooting by another person. Lincoln Health & Accident Co. v. Johnigan. » 
Ci rrr ren ere rr re Eee Ee ey ee 61 
146(1)—Intent of parties, as expressed in language of entire insurance contract is to be 
sought and given effect, if practicable. Brady v. Norwich Union Fire Ins. Soc. Ltd. $00 
ah eR Khe eee er maa A Re ye aise wis Sober ad > 
146(1)—It is beyond province of court to strike three-fourths value clause from policy freely 
entered into and duly authorized, in view of Complete Texas St., art. 4893. (ommercial 










































Union Assur. Co., Ltd., y. Preston. (Tex.).......-..-eeeeeeeeees seesesceenes Sabot ers 329 
146(1)—In construing an insurance contract, all its parts are to be considered and given an 
effect where possible. Dixie Fire Ins. Co. v. Henson et al. (Tex.)..--.:-seesseeeseees 985 


146(1)—In construing provision of insurance policy, other provisions and entire policy should 

be considered to ascertain true intent. Tischendorf v. Lynn Mut. Fire Ins. Co. (Wisc.) 338 
146(1)—Provisions of insurance contract are binding on both parties, unless legally waived, 
or unless contract is modified in manner provided by policy. Spohn v. Johnson et al. 
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(2). Language of policy. 

146(2)—Terms used in policy should be given their plain, ordinary, and popular meaning. 
Hyer v. Inter-Insurance Exchange of Automobile Club of Southern California. (Cal.). 

146(2)—Parties selecting words with uncertain meaning in insurance contract should n° 
een of on caused thereby. Brady v. Norwich Union Fire Ins. Soc. Ltd. 

(3). Liberal or strict construction. 
146(3)—Insurance contracts are construed favorable to insured. Southern Ins. Co. v. Wilson. 
a.) 

146(3)—Insurance policies will be construed liberally in “favor of insured and strictly against 
insurer. Pilgri, Health & Life Ins. Co. v. Carner. (Ala.) 

146(3)—Contract of life insurance must be construed favorably to insured, and insurer 
will be held liable if contract as written reasonably imports liability. ‘Alabama Nat. 
Lite’ iit: Gor wi Salis CAM ii a oie acai on teers eabucoiacrt oscece 

146(3)—Provision in fire policy for payment of premiums by mortgagee of insured ‘property 
will be construed most strongly against insurers. Schmitt y. Gripton. (Cal.).......6.. 

146(3).—Where a_ policy of two or more constructions, construction most favorable to 
assured should be placed on it. If an exception ‘of liability in accident policy -is 
susceptible of two meanings, that one is to be adopted which is most favorable to assured. 
Where a given construction would result in forfeiture of or defeat licy, that con- 
struction shall be placed on it which will not forfeit or defeat it. A policy, having been 
written and prepared by insurer, is to be construed most strongly against it. Crowe v. 
Merchants’ Life & Casualty Co. (Ta)... see seccencccecccccccscccesececsvesessees 

“ as to meaning of contract is resolved in favor of insured and against insurer. 

Hagman v. Equitable Life Assur. Soc. of United States. (Ky.). 

146(3)—Clause forfeiting policy if any change except insured’s death takes place in interest, 
title or possession of subject-matter must be construed strictly. Language of forfeiture 
clauses in insurance policies will not be extended beyond plain meaning of words used. 
Niagara Ins. Co. v. Jeffrey. (Ky.)........cescesecescccseccesecceerseceseeeecceccees 1079 

146(3)—Provisions in accident insurance policy will be given practical and rational construc- 
tion consistent with common fairness and with vew to avoid rather than enforce forfeiture, 
if terms of — will fairly and justly permit. Eastep v. Northwestern Nat. Life 
Ins. Co. (Nebr.) 

146(3)—Ambiguities in insurance policies should be en most favorably to insured. 
Harasymezuk v. Massachusetts Accident Co.  (N. 

146(3)—Any ambiguity in incontestible clause of life euaniade policy, departing from form 
prescribed by insurance law, § 101, as amended by laws 1921, c. 407, must be construed 
most favorably to insured. Malnati v. Metropolitan Life Ins. Co. (N. Y.) 

146(3)—Rider attached to fire insurance policy must be construed most hentoaiie to insured 
and any ambiguity or uncertainty therein resolved in his favor. Coffaro v. Queen Ins. 
Co. of America. (N. Y.) 

146(3)—Court cannot extend, by construction, language used by parties in automobile insurance 
oan, Schenectady Varnish Co., Inc., v. Automobile Ins. Co. of Hartford, Conn., 


Q 
146(3)-_Doubtful or ambiguous terms in an insurance policy should be construed favorably to 
the insured or beneficiary. Policy covering accidental injury or death, but not covering 
accidental bodily in caused or contributed to, directly or indirectly, by sickness or disease, 
should not be so strictly construed as to thwart general object and purpose of insurance. 
United States Casualty Co. v. Thrush. (Ohio) 
146(3)—Where language of policy is ambiguous or susceptible of two: different constructions 
it will be strictly construed against insurer. Lincoln Health & Accident Ins. Co. v. ; 
Buckner. (Okla.) 178 
146(3)—Where language of policy ig ambiguous or susceptible of two different constructions, 
it will be strictly construed against insurer, and that construction adopted ae is most 
favorable to insured. Lincoln Health & Accident Ins. Co. v. Johnigan. (Okla.) 361 
146(3)—If the policy of insuranée is susceptible of two ccnstructions, that one is aver 
which most favorable to the insured. Metropolitan Life Ins. Co. v. Lillard. (Okla.) 847 
146(3)—Provisions in a fire insurance policy are always construed so as to prevent a for- 
feiture, if such provisions will reasonably admit of such a construction. Hartford Fire 
Ins. Co. v. Union Graded School Dist. No. 73 of Garvin County. (Okla.).............. 1089 
146(3)—Forfeitures are not favored, and will not be based on ambiguous provision in insur- 
ance contract. Fort Worth Mut. Benev. Ass’n. v. Jennings, et al. (Tex.). 
146(3)—Insurance contracts, where there is reasonable doubt, ae | be construed most strongly 
against company and in favor of insured. Dixie Fire Ins. Co. v. Henson et al. (Tex.).. 985 
146(3)—Generally, insurance policies should be liberally tuserseened in favor of assured, and 
~— provisions construed against insurer. Compania De Navegacion Interior, S. A. 
Piceman'é: Peed Tee: Ce. C0. vs cece ce -rcaa vacant wna cance ese cteriies Aeedennnsese 1094 
146(3)—Clear and unambiguous contract will not be modified, nor new contract created, ’ 
strict construction against insurer. Tischendorf v. Lynn Mut. Fire Ins. Co. (Wisc.) . 338 
§ 150. MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 
150—Rider providing that insurer shall not he liable for loss while obligation given for premium 
remains past due and unpaid invalid in view of Wisconsin standard insurance policy, 
requiring five days’ written notice of cancellation. Royal Ins. Co., Ltd., v. Vanselus, 
etal. (U. S.) 
§ 19% CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(2). Application as part of the contract. 
151(2)—Life policy and application attached thereto must be construed and considered together. 
oyal Neighbors of America v. Fortenberry. (Ala.) 
151(2)—Provision that no statement in application for life insurance should avoid policy, 
unless application was attached to policy when issued, held Ce with, where policy 
stated that application was attached and “‘made a part hereof.” impson v. Metropolitan 
Life Ins. Co. (Mo.) 
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151(2)—Provisions in eee for insurance are part of policy. McCain v. Hartford Live 
) 


Stock Ins. Co. ( 

152. CONSTRUING STATUTES AND CHARTER, BY-LAWS OR RULES OF IN- 
SURER AS PART OF POLICY. 
(1). Charter and by-laws. 

152(1)—W. eae life insurance certificate made application part of contract, and application 
stated applicant accepted the by-laws, the by-laws became a part of contract. Mutual 
Aid Union v. Lovitt. 

(3). Statutes ond canes. : 

152(3)—Ordinance, pursuant to which indemnity bond insuring owner of motorbus against 
liability for damages, to third ‘geen was executed, became part of such bond. Mala- 
chowski v. Varro et al. (Calif.) 

152(3)—On approval of form of policy for farm or dwelling house property by insurance com- 
missioner, terms thereof will govern instead of terms prescribed by statute for standard 

' form of policy. Insurance Co. of North America v. Renfro. (Okla.) 

152%. —— 

152(4%4)—Where there is conflict between provision of insurance policy and law, the law 
must prevail. Rogers v. Atlantic Life Ins. Co. (S. C.) 

: 153. USAGES OF BUSINESS. 

153—Custom of charging premium to broker procuring insurance may not override law_nor 
contradict agreement conetitatins broker insurer’s a for collection of premium. Globe 
& Rutgers Fire Ins. Co. Lesher. Whitman & Co., Inc. (N. 

153—Manual exchange of cilialen following loss after agent had written new policy held in- 
effective where usage was not shown to cover such causes. Usage by which insurance 
agents wrote policy in another company when notified to cancel certain policy held unlawful 
in so far as it included exchange of policies after destruction of prcperty. Alliance Ins. 
Co. v. Continental Gin Co. et al. (Tex.) 980 

153—Every contract of insurance is presumed to be made with knowledge of customs and 
practices of trade in which insurance is made. Compania de Navegacion, Interior, S. A. 

Spe hee OO ed CRE ene tts cara ee np eS RES SURE ERR SNES ORG ETS Tare ren 1094 
$ 155. EVIDENCE TO AID CONSTRUCTION. 

155—Intent of parties to insurance contract will be presumed in accord with established law 
= ~~ in ow of evidence to the contrary. Brady v. Norwich Union Fire Ins. 
Soc. Ltd. ( -) 

§ 156. PARTIES TO CONTRACT AND REL ATIONS BETWEEN THEM. 

(4). Insurance “for whom it may concern.’ 

156 aes may be taken out for whom it may concern. Palmetto Fire Ins. Co. v. esas 

ena 

§ 161. PROPERTY COVERED > ‘BY “INSURANCE ‘AGAINST “FIRE “OR ‘OTHER 

CAUSES OF LOSS. 
§ 163. —— DESCRIPTION OF PROPERTY. 
(1). Building and appurtenances. 

163(1)—Owner of building described in fire policy as one-story compositior. roof bricn build- 
ing and having common wall with adjoining two-story slate roof building, held not 
entitled to recover on such policy on theory it covered two-story building also. Owner of 
building described in fire policy as one-story composition roof brick building held not 
entitled to recover on such policy on theory it covered also frame structure, composition 
roof, used as gymnasium, in rear of such building. Freed Realty Co. v. National Fire 
Ins. Co. (La.) 

§$ 164. —— DESCRIPTION OF TITLE OR INTEREST. 

(1). In general. 

164(1)—Mortgage clause in fire insurance policy refers to mortgage then in existence, and not 
any subsequent mortgage aM Westchester Fire Ins. Co. of New York v. ——. 
Building & Loan Ass'n. (U. 

§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Policy for term of years is not separable and divisible contract for each year, though 
note for deferred part of premium be payable in yearly installments. Home Ins. Co. of 
ae ees ee CE RL LIED os 0 s.c niccip wdc ec toca pete s adeeb ay Sebine Ge tat se bss 

§ 179%. LOANS ON POLICIES. 

179%4—Contract of insurance providing scale of cash surrender values and authorizing insured 
to borrow money on policy within such values, is exclusive property right and privilege 
reserved to insured, if terms of policy do not — consent of beneficiary or assignee 
for insured to enjoy provilege of loan feature policy. Stevens v. First Nat. Bank 
of Muskagoo. (Okla.) 


VI. Premiums, Dues and Assessments. 


§ 181. RIGHT OF INSURER TO PREMIUMS. 

181—Insurer cannot collect premium where it delivers policy for higher premium than agreed 
and its refusal to correct policy is tantamount to involuntary cancellation by insured. 
Employers’ Casualty Co. v. Harris. (Tex.)......ccececccccccccceccscccece EVessv er oaee 

§ 182. PERSONS LIABLE FOR PREMIU MS. 

182—Provision for payment of premiums by mortgagee of insured property, contained in 
“condition one” of fire policy, held not to be covenant to pay. Schmitt v. Gripton. (Cal.) 

182—Purchaser of bonds secured by mortgage on vessel held not liable for premiums on theory 
that firm given control of vessel to pay balance of freights and other money, after 
necessary disbursements to purchaser, was latter’s agent, or that transfer of corporate 
—*, ge was as security for loan made purchaser owner of vessel. Frank B. Hall 
& Co., i eth MRR) PRY Oc Maal. obs sive ses Vacs hare oes ods nent eee. 

§ 183. AMOUNT OF PREMIUMS. 

183—Assured accepting benefits of policy under definite contract cannot raise question whether 
rate charged is unreasonable or exorbitant. Unreasonableness and exorbitancy of rate 
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fad by insurance commission is no defense to suit for unpaid premium. Minney et al. 
Furmam, ‘Lawremet @ Parmer, “CE ee cea ca re ck Cac et cb ecded voeude 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—In hauiae of facts or circumstances showing waiver, express or implied, of stipulation 
in policy for annual payment of premium insurer may not be re uired to accept less than 
agreed installment on named date; where insured had privilege of paying premiums quart- 
erly, semi-annually, or annually, and elected to pay annually, it was incumbent on him to 
pay premium in full when due or within grace period, until such stipulation was abandoned 
or waived expressly or impliedly. Halliday v. ae Life Assur. Soc. (N. D. 
2) ime of payment, 
er, express or implied, of stipula- 
tion in policy for annual payment of premium insurer may not be required to accept less 
than agreed installment on named date; where insured had privilege of paying premiums 
quarterly, semi-annually, or annually, and elected to pay annually, it was incumbent on 
him to pay premium in full when due or within grace period, until such stipulation was 
a or waived expressly or impliedly. Halliday v. Equitable Life Assur. Soc. 


) 
186(2)—Where policy is antedated at request of insured, time for payment of premiums 
reckoned from date of policy, and not date of delivery. McKenney v. Phoenix Mut. Lite’ 
Ins. Co. (Wash.) 
(3). Payment to agent or broker. 
186(3)—Insurance company held to have made broker procuring policy its agent for collection 
of premium and waived Franca provision that one procuring policy shall be deemed 
insured’s agent. Globe & Rutgers Fire Ins. Co. v. Lesher, Whitman & Co., Inc. (N. Y.) 
(5). Payment by note. 
186(5)—Giving to insurer’s solicitor in payment of second premium a note, which solicitor is 
not authorized to take and which is not compliance with unambiguous 
ment of premium. McKenney v. Phoenix Mut. Life Ins. Co. (Wash. 
§ 187. NOTES FOR PREMIUMS. 
(3). Want or failure of consideration. 
187(3)—Installment note for deferred part of premium is not without consideration because 
policy matures all installments on defaults in payment of one, and suspends insurance 
during default. Home Ins. Co. of New York v. McFarland et al. (Miss.) 
§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—Proof af valid contract of insurance necessary before insurer entitled to recover 
premium. Burden on insurer suing for additional premium to establish that rider on in- 
surance policy was countersigned. Insurer held not to have established that rider on 
policy was countersigned so as to be binding. Insurer held not entitled to recover premium 
for want of proof on which to compute amount due. Globe Indemnity Co. v. x 
Deering Co. (Ia.) 
. Trial, judgment and review. 
188(3)—Question whether agents issuing policy at legal rate for total or partial destruction 
agreed and =_— to obtain cheaper rate for total destruction held not raised by evidence. 
Winner et al. v. Furman, Lawrence & Parker. (Tex 
§ 191. POWER AND DUTY TO MAKE ASSESSMENT. 
191—If unincorporated fire insurance association paying losses by assessments has not sufficient 
money to pay judgment against it for loss, it 7 duty of officers to levy necessary assess- 
ment. Marsden et al v. Williams et al. ( 
§ 198. bar iad oo OR RECOVERY OF PREMIUMS OR ASSESSMENTS. 
ctions. 


ys 

— action to recover money deposited with Insurance Exchange, conflicting evidence 
held to make question whether insurance policies were assigned by plaintiff to one of 
defendants on sale of property which they covered, one for jur Northern Lumber & 
Coal_Co. v. Retail Lumbermen’s Interinsurance Exchange. Mize.) 

190ter ae action for return of premium on insurance policies to be ens in Russia, 
repudiated by domestic insurer, plaintiff was not required to plead Russian law. Slios- 
berger v. New York Life Ins. Co. (N. Y.) 


VII. Assignment or Other Transfer of Policy. 


$ 208. VALIDITY OF ORAL ASSIGNMENT. 

208—Assignment of life policy need not be in writing to pass Geter interest to assignee. 
First Nat. Bank of Cumberland v. Liberty Trust ™ (Md 

§ 218. RIGHTS AND LIABILITIES OF *ASSIGNE 

§ 221. —— TRANSFER TO MORTGAGEE OF INSURED PROPERTY. 

321 Assi nment of fire policy to mortgagee to extent of its interest and attachment of loss 
payable clause did not create contract, but merely made it appointee to receive payment in 
case of loss, and its rights were no greater than those of insured. Allen v. Fidelity Phenix 
Ins. Co. of New York. (Mo) 

222. TRANSFER AS COLLATERAL SECURITY. 


222.—Pledge of life policy, made in Oklahoma, all parties being citizens of Oklahoma, was an 


Oklahoma contract. Where pledge and surrender by pledgee to insurer of life policy were 
Oklahoma contracts, pledgee had no right to surrender policy without complying with 
Oklahoma laws. Estoppel of one making absolute assignment of life policy to another, 
who surrendered it for its surrender value, to say that the assignment was a pledge is an 
affirmative defense. Instruction that assignment of life policy by assured and beneficiary 
transferred every right and benefit of either was properly refused evidence being pre- 
ponderant that the assignment was a pledge. Where only approach to pleading and proof 
of estoppel to claim that assignment of life policy was pledge, was request to further charge 
that insurer would not be bound bv pledge relation in absence of notice of it, defense was 
properly not submitted. New York Life Ins. Co. v. Rees. (U. S.)......cccceeeeecees 
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VIII. Cancellation, Surrender, Abandonment or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 

228—Insurer may sue to cancel policies within contestable period though after insured’s death, 
for fraudulent misrepresentations in procuring them; remedy at law by defense in action 
on policy being inadequate. Suit to cancel policy after insured’s death but within con- 
testable period, held not absolutely precluded by statute. New York Life Ins. Co. v. Cobb. 


(Mo.) 
§ 229. NOTICE TO CANCEL. 
1). Necessity of notice. 
229(1)—Where ordinary burglary policy required written notice of cancellation, binder issued 
pending delivery of final policy coe me. ees only by such notice. Sherri v. 
Vational Surety Co. of New York. 
Cor in Wisconsin fire A el ras permitting cancellation by insurer only 


on five days’ written notice is for benefit of insured, and may be waived by him. New 
Zealand Ins. Co. v. Larson Lumber Co. Ns) itBed 
(2). Sufficiency of notice in general. 
229(2)—Notice of cancellation of fire policy, failing to state that excess premium would be 
refunded on demand, but requiring order from third party held not to effect cancellation. 
Molyneaux v. Royal Exchange Assurance of London. (Mich. 
(3). Notice to agent or broker. 
229(3)—Where agent notified to cancel policy issued policy in another company proven usage 
held not to show his authority for insured, and hence new policy was not effective. 
Alliance Ins. Co. v. Continental Gin Co. et al. (Tex. 
230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 
230—Cancellation of standard policy held effective on notice when no demand for excess pre- 
miums is made, but not effective if demand for excess premium is refused. _ Michigan 
Standard policy can be cancelled only on tender of excess premium or promise to pay 
it on demand. Molyneaux v. Royal Exchange Assurance of London. Mich.) 
230—Return of unearned premium is essential to cancellation by insurer, where ees pro- 
vided that on cancellation on notice it should retain only pro rata premium. Commercial 


957 


Lens ase EO, CO Or Tew YOLK: V,. BEMeT 20 BE, COMER) icc cctsoc steeds catscearecsess 1082 


§ 232. ACTS, wi gts | Eb pede CANCELLATION. 


232—Insurer cannot collect premium where it delivers policy for higher premium than agreed 
and its refusal to correct a olicy is tantamount to involuntary cancellation by insured. Em- 
ployers’ Casualty Co. v. Harris. (Tex.) 


§ aay, REMEDIES FOR WRONGFUL CANCELLATION. 

237—Right of action for failure to promptly issue, or negligence in issuing policy or certificate 
of insurance, is in insured or her personal representatives, and not in beneficiary named 
in application. Royal Neighbors of America v. Fortenberry. (Ala.)...............025 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Insured’s oral statement that he intended — property and wanted it to be covered 


at new location held not to show request to cance 
Co. v. Phoenix Ins. Co. (N. H.) 


240—Contract = surrender of life policy oes in Oklahoma, was an Oklahoma contract. New 


risk at old location. A. Perley Fitch 


785 


300 


ic eS ee ee ee ee ee errr er mer ric ry ree 8 er eee 1042 


§ 242, EVIDENCE OF SURRENDER. 
242—Failure to request removal rider in asking for extension of risk on removal of_property 
mig Bence a in geeeneing whether original risk remained. A. Perley Fitch Co. 
oenix Ins 


(N 
§ 244. REPAYMENT AND. RECOVERY OF PREMIUMS OR PAID-UP VALUE on ° 
SURRENDER.. 
244—As respects rights of insured on surrender premium bond held to convert policy into 
non-participating one, if insured survived and participating = to extent of premiums 
paid in case of death. Federal Life Ins. Co. v. Harding. (Ind.) 
§ 247. RESCISSION BY INSURER. 
247—Assignment by store employee of interest in fire policy on goods conditioned on his owner- 
ship to employer, known to insurer, held not to prevent it from rescinding. K. Kurihara 
et al. v. Detroit Fire & Marine Ins. Co. (Cal.) 
§ 248. RESCISSION BY INSURED OR BENEFICIARY. 
248—In absence of exceptional circumstances, insurer cannot sue to rescind policy for fraud 


after insured’s death; legal remedy of defense being adequate. Travelers’ Ins. 
Snydecker.. (N. 


§ 249. ACTIONS FOR RESCISSION. 

249—Insurance company, without legal remedy because of incontestable clause, held entitled 
to sue in equity for cancellation of policy fraudulently procured. New York Life Ins. 
Co. v. Renault. (N. J.) 

249—Insurer may, after insured’s death, sue to rescind policy containing incontestability clause, 
legal remedy by defense on policy being inadequate, because beneficiary may delay action 
on policy until after incontestability period has expired. Travelers’ Ins. Co. v. Snydecker. 


249—Insurer held entitled to sue in equity to rescind life insurance policy for fraud after 


alleged loss under disability clause. Equitable Life Assur. Society of United States v. 
Fillat et al. (N. Y.) 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of Warranty 


or Condition. 
(A) GROUNDS IN GENERAL. 
$ 250. roe. PROVISIONS. 


In general. ; 
250(1)—Under Rev. St. 1919, § 6142, misrepresentation by insured of matters actually con- 
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tributing to death constitutes affirmative defense to policy. State ex rel John Hancock 
Mut. Life Ins. Co. v. Allen et al. Judges. (Mo. 

250(1)—-Statute relative to when misrepresentation will avoid life insurance policies held appli- 
cable to health and accident policy providing for payment of certain sum if death resulted 
from accident. Williams v. Mutual Life of Illinois. (Mo.) 

§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. 

253—Misrepresentation, to avoid life insurance policy, must be willful, with intent to deceive, 
material, and relied on by insurer, in view of Rev. St. 1911, Art. 4741, Subd. 
ae Life & Accident Ins. Co. v. Kinney. (Texas) 

§ 6. EFFECT OF MISREPRESENTATION. 

(1).. In general. 

256(1)—Deceiving of insurer by insured’s false representations, and insurer’s reliance on their 
truth, must be shown to avoid policy. Olson v. Southern Surety Co. (Ia.) 

256(1)—Material misrepresentation in application for insurance, made with intent to deceive 
and defraud, avoids policy, material misrepresentation in application, for insurance avoids 
policy, if matter misrepresented increases risk of loss, even though not made with intent 
to elrank, Mack v. Pacific Mut. Life Ins. Co. (Minn.) 

256(1)—Material misrepresentation by applicant for insurance, relied on by insurer, avoids 


139 


166 


policy written on basis thereof. Cohen v. Ft. Dearborn Casualty Underwriters. (Mo.)..1008 


(2) Knowledge and intent of applicant. 

256(2)—An incorrect statement of opinion will not avoid an insurance 
faith and without intention to deceive. Olson y. Southern Surety 

256(2)—Material misrepresentation in application for insurance made i fatead to deceive 
and defraud, avoids policy, material misrepresentation in application for insurance avoids 
policy, if matter misrepresented increases risk of loss, even though not made with intent 
to defraud. Mack v. Pacific Mutual Lile Ins. Co. (Minn.) 

256(2)—No recovery can be had under life policy issued as result of untrue. essential facts 
deliberately certified to. No recovery can be had on life policy if there was deliberate 
attempt made to deceive insurer as to material facts, but burden of proving fraud is on 
party alleging it. Livingood v. New York Life Ins. Co. (Pa.).....-.eeeeeseeceeeenees 

256(2)—False pepeenentation in application of matter which increases risk avoids the policy, 
though made in good faith, under Shan. Ann. Code Tenn, § 3306. Columbian Nat. Li e 
Ins. Co. v. Bosinee EM. CG a roves cseksceerdpe's ce daces kota wet deanna toumacanns 

‘ 263. WARRAN 
265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265--Non compliance with warranty breaches contract of insurance, while false Seeeeeneeaee 
render policy void for fraud. Bankers’ Reserve Life Co. v. Crowley. (Ark.)........... 

265—Conditions in application that policy would be valid only if insured was in same state 
of insurability at time of delivery did not constitute warranty, but only representation 
falsity of which renders policy void only if matter ool baue actually contributed to 
feath. aoe ex rel John Hancock Mut. Life Ins. Co Boston, Mass., v. Allen et al. 

udges. _(Mo.) 

§ 268. EFFECT OF BREACH. 

268—Under policy covering two classes of property definitely separated and insured for 
specified sums, insurance on one class is not invalidated by breach of condition applying 
to other class alone. Northern Assur. Co. Limited of London v. Case. (U. S.) 

268—Breach of express warranty in marine policy of insurance bars recover , eee or 
not it caused the loss. Fidelity Phenix Ins. Co. v. Chicago Title & Trust (Uv. 

§ 271. PARTIES AFFECTED BY AVOIDANCE OF POLICY 

271—Union mortgage clause in insurance policy is not avoided, though at time of issuance of 
policy there was other insurance on property, and though it was condition of policy that 
in such event policy should be void. Allen v. St. Paul Fire & Marine Ins. Co. (Minn.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 272. SUBJECTS OF MARINE INSURANCE IN GENERAL. 

272—Insurer held not liable on marine policy on vessel ‘“‘warranted passenger steamer” 
which was not used, licensed, nor lawfully equipped for carrying passengers. Fidelity 
Phenix Ins. Co. v. Chicago Title & Trust Co. (U. S.) 


281. AMOUNT OR VALUE. 
281—Willful misrepresentation as to cost of motor truck by applicant for fire insurance thereon 
held material. Cohen v. Ft. Dearborn Casualty Underwriters. (Mo.) 
281—Overvaluation of insured automobile held not to avoid policy in absence of fraud. Bull 
Dog Auto Ins. Co. v. Crowley (Tex.).......0.eece eee Bad dad viddes horas Vacs celles ees 


§ 282. TITLE OR INTEREST OF INSURED. : 
1). Construction and effect of provisions of policy. , 

282(1)—“Sole ownership,” within insurance policy, exists where no one else has any interest 
in the property as owner and “unconditional ownership” when the quality of estate is not 
limited or affected by any condition. Western Assurance Co. v. White. (Ark.) 

282(1)—Stipulation invalidating fire policy. if insured’s interest is other than unconditional 
and sole ownership, or subject is ilding on ground not owned by insured in fee simple, 
is valid, and breach thereof is complete defense to action on policy. Boston Ins. Co. v. 
Hudson. (U. S.) 

282(1)—Parties to insurance contract may stipulate that its terms cannot be waived or 
changed, except in writing, and may make insurer’s liability depend on condition of sole 
cei artford Fire Ins. Co. v. Nance et al. ya 

Character of title or interest in general. 
282(2)—Where store employee receiving and putting back into store half of profits was to 
e partner when one-half of profits equaled one-half of value of goods. There was 

not equitable title so as to be within fire policy conditioned on employee’s sole and_un- 
conditional ownership. Store manager, receiving salary and half of profits to be put back 
into store, who was to become partner when his share of profits equaled value of half of 
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goods, was not an ownership, within fire policy. K. Kurihara et al. v. Detroit Fire & 
OS RY iE) SI Pe PPL cal AEGAR Hal 05! eR SR I EOP caper dlr eee 1076 
282(2)—Where automobile insured was stolen car, insured’s warranty that it was fully paid 
hie was untrue, and policy did not attach. Gormley v. Westchester Fire Ins. Co. 
ass.) 
sane oy opp in ejection that insured’s predecessor owned land, but that" others were 
entitled to recover for improvements, held not to show that insured was not unconditional 
owner. Farrow et al. v. American Eagle Fire Ins, Co. (N. C.)..... se eseeeneeeeseeeees 1081 
282(2)—Stipulation in fire policy that it shall be void, if insured’s interest be other than un- 
conditional and sole ownership, or subject of insurance be building on ground_not owned 
by insured in fee simple, is reasonable and enforceable. Fidelity Union Fire Ins. Co. of 
Peale, Rex, WV. Mememer, CU. Si). asine s speycn soe css cse tips neice ecisg Gace 6 0c8 nese 40% 909 
282(2)—Complete equitable title in insured satisfies condition of fire insurance policy requir- 
ing woe and sole ownership. Kimball Ice Co. v. Springfield Fire & Marine 
i EE RD chs oe eas Sue aera k 6 a .cia eerie Gahee phe eae aa ame nnane eo Oka 120 
282(2)—That automobile, purchased in good faith by insured, was stolen from original owner 
does not preclude recovery on theft policy containing provision invalidating it, if insured’s 
interest be other than sole ownership. Barnett v. London Assur. Corp. (Wash.) 
(3). Property held in trust. 
282(3)—Store employee receiving and putting back into store one-half of profits, who was to 
be partner when one-half of profits equaled one-half of value of goods, did not hold mer- 
chandise in trust or on commission, within fire policy. K. Kurihara et al. v. Detroit Fire 
ee SO CA. TU cocina nn 50 ab atk e aWER OO Re MLEEOL ARG RAR EAS PEASY EROS Oa 1076 
(5). Title in husband or wife. 
282(5)—Tenant by the entirety held not sole and unconditional owner, within insurance policy 
requiring that insured have sole and unconditional ownership. Western Assurance Co. v. 
MU TURMERIC Cre hn then and be kg cre ¢ aman s OE Ue Rene ae REISE eb NR OECE oak ee FA ROS 1074 
(11). _ Partnership property. 
282(11)—One holding undivided interest in building as member of partnership, and who also 
had chattel marteage, held not sole owner within policy terms. Fireman’s Fund Ins. Co. 
v. bet REE ous a's clea: cithin gue Dh Aikiach aiid apiateae eee a'a BE Bide dre, amas eee ae Rie ole 712 
(12). Building on leased land. 
282(12)—Stipulation in fre policy that it shall be void, if insured’s interest be other than 
unconditional and sole ownership, or subject of insurance be building on ground not owned 
by insured in fee simple, is 2 hw and enforceable. Fidelity Union Fire Ins. Co. of 
Se ee Oo MEE, RS. 0 50 ones sa okies Meee anh hah Cea e STS Oe OPA A OE Bee © 909 
(14 Entire or senna contracts. 
282(14)—Under policy insuring a house and furniture separately and at different rates, 
breach of condition relating to house held not to invalidate insurance on furniture. 
ere Neeue. Ce. Tamnees Of Lameont ¥. Cate. CU. Bi). scccerccccsecteccacccsecee 493 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Where mortgagor insured mortgaged property, and informed mortgagee that he had 
no insurance, and in effect refused to get any, policy procured by mortgagee in usual 
standard form, with union mortgage clause, with: loss payable to mortgagee, was valid, 
and not affected by other insurance. Allen v. St. Paul Fire & Marine Ins. Co. (Minn.).. 
(2). Concurrent insurance. 
288(2)—Insurance policy may properly limit total concurrent insurance, and invalidate policy, 
if amount is exceeded. Western Assurance Co. v. White. (Ark.)............2..0-eees 1074 


(C) MATTERS RELATING TO PERSON INSURED. 
$ 290. AGE. 
290—Inaccurate statements as to age, employment of other doctors, or attempts to obtain other 
insurance are material representations, but do not avoid pclicy where made in good faith. 
Tiviowead vw. New. York Bare ome: Col | (P68 2.865 oie ei viethc cule Sahocstvescveves 1053 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Insurer may avoid policy for material false answers to question as to illness suffered 
by insured and physicians attending him which did not penn to invalid condition avoiding 
eons: Moetesnotitan Lite ins: Co: Vv. Wanere. Cw )ic cnn ncescicdetgadeescn b4 vaedie 
291(1)— Health and accident policy, taken by physician without examination, held not forfeited 
because of failure to specify in application that he had stomach trouble and consequent 
headaches and insomnia, in absence of fraud. Brown v. Continental Casualty Co. (La.).. 351 
291(1)—Life insurance policy held void as matter of law, because of misrepresentations ne 
warranties as to insured’s health. Abernathy v. Springfield Mutual Association. (Mo.). 
291(1)—Insured is bound to disclose physical condition which he knew or should have 7a 
9 is not charged with knowledge of latent disease. Livingood v. New York Life Ins. 
0. (CPa.) 
(3). Knowledge and intent of dor lite i 
291(3)—Questions eee in application for life insurance held to call for answers founded 
on knowledge of applicant, and misrepresentations or omissions would not void policy unless 
Lad or knowingly made with intent to deceive. Bankers’ Reserve Life Ca v. Crowley. . 
oe ee ee eae Vers Cn ae sin eatin gale a Sila a's ateie ea PORE RAG Rena ae eae 60 
291(3)—Mistake in representations concerning health and prior medical attendance of insured 
does not forfeit oalley in absence of fraud. Where applicant for life policy asserts that he 
is in good health and reasonably believes this to be true, though in fact suffering from an 
insidous disorder, recovery may be had on policy. That night sweats suffered by insured 
prior to application for policy are indicative of consumption does nct avoid policy, unless 
insured had reason to believe from symptoms that he had consumption. Livingood v. New 
ee rr a, Sg nos cs oa waste oad ne Une edad MAREE cARE TE Chae Doonan ee 1053 
(4). Representations as to existence of specific diseases. 
291(4)—False statements in application that insured was not suffering from diabetes, and had 
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not been treated by physician within two years, held to constitute such false representa- 
tion as to avoid policy. Simpson v. Metropolitan Life Ins. Co. 
(6). Serious or temporary diseases. 

291(6)—General questions in insurance ap ee concerning former ailments to applicant, 
do not require disclosure of ailments oP trivial, temporary or unimportant nature but only 
a= of serious, dangerous or permanent character. Mack v. Pacific Mut. Life Ins. Co. 
CHEER) ov ceceedcccenesdtecccccets che peridvecsescveebensceesc eeksccccce Coccdtecccevece 

§ 292. MEDICAL ATTENDANCE. 

292—Condition avoiding life policy, if insured before its date has been attended by physician 
for any serious disease, being unlimited in time is unreasonable and invalid. Metropolitan 
Life Ins. Co. v. Walters. (Ky.) 

292—Misrepresentation that insured had never consulted a physician held a concealment of 
material fact by false representation which voided policy. Bellestri-Fontana v. New York 
Life Ins. Co. (Mich. 

292—False statements in application that insured was not suffering from diabetes, and had not 
been treated by physician within two years, held to constitute such false representation 
as to avoid policy. Representations in application that insured had never, consulted, or 
been treated by, physician within two years, held “material to the risk.” Simpson v. 
Metropolitan Life Ins. Co. (Mo.) 

292—Mistake in representations concerning health and prior medical attendance of insured 
does not forfeit policy in absence of fraud. Inaccurate statements as to age, sues 
of other doctors, or attempts to obtain other insurance are matreial representations, but di 


241 


not avoid policy where made in good faith. Livingood v. New York Life Ins. Co. (Pa.). °1053 


§ 297. HABITS 

297—Question to insured in a plication as to whether his habits of life were correct and 
temperate was one callin ng or an opinion. Olson v. Southern Surety Co. 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—lInaccurate statements as to age, employment of other doctors, or attempts to obtain other 


insurance are material representations, but do not avoid policy where made in good faith. 
Livingood. v. New: York, Life Ins,..Co,:,, Ped wsacesceswes cdetpaws capo $ens fxemawees 


300—Submission to examination, with intent to make formal application for policy, if examiners , 


thought acceptance likely, was “Application,” within representations — prior 
applications to - oueonien, New York Life Ins. Co. v. Goerlich. (U. 

300—False denial as lication of previous rejection for life insurance R.%, oases and 
health policy. er rejection for life insurance is material to later accident risk must 
be determined W = case on its own oom = may be question for jury. Columbian 
Nat. Life Ins. Co. v. Harrison et al. (U. 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


; 302. STATUTORY PROVISIONS. 
302—Statute making it unlawful for life insurance company to forfeit policy for non- 
payment of premium without first giving notice in writing to insured held to operate 


poet and to have no effect on policy contracts previously issued. Bank Sav. Life 
Ins. Co. v. Baker. (Kas. 


§ 306. CONDITIONS ‘st BSEQUENT 

§ 309. EFFECT OF BREACH. 

309—Under_ policy covering two classes of property definitely separated and insured for 
specified sums, insurance on one class is not invalidated by breach of condition applying 
to other class alone. Northern Assur. Co. Limited of London v, Case. fe Cn 68 nee 

309—Comp. St. Neb. 1922, § 7787, providing that breach of warranties in a policy shall not 
void policy unless breach contributed to loss, is part of fire insurance contract. West 


744 


493 


chester Fire Ins. Co. of New York v. Norfolk Building and Loan Ass’n. Ble Dada sn ve 1071 


¢ 
§ 310. ee AND eee ne TO GIVE EFFECT TO FORFEITURE. 
n genera 


(1 
310(1)—Provisions for forfeiture in insurance contract are for benefit of insurer, and ma 
be waived at insurer’s option, and policy, on breach of condition is not void, but eeu 
voidable. Cope v. Jefferson Standard Life Ins. Co. (S. oa 


ep asees eee ween eees serene 


on-payment of premiums or assessments. 


(2) 
310(2)—In absence of contract, statute, or course of dealing, no notice of lapse of ie . 


policy for non-payment of premium is required. Alabama Nat. Life Ins. Co. v. 
(Ala.) 
310(2)—Agreement that failure to pay note for premium shall terminate galery is valid, and 
no eee act of cancellation is necessary. Wastun v. Lincoln Nat _ Ins. Co. 
oh De Witt. FN OE) BD vn ou cits edie neds caen sens sad adeedade yeens nenweteh aoevues 
§ 32. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Appointee under loss payable clause of policy cannot recover on policy, his interest 
in assured property having been transferred to another. Coffin v. Northwestern Mut. Fire 
Assn. (Idaho) 
311(1)—The rights of a beneficiary in a life oe are dependent on the keeping in. in eae 
of the Sa v. Lincoln Nat. Ins. Co. of Ft. Wayne, Ind séee 
¢ signee! 
311(2)—Sales 190—Where automobile purchased under conditional contract was stolen through 
negligence of seller in whose possession it was for inspection and repair and seller took 
assignment of theft policy as part payment of new car, seller’s negligence precluded re- 
covery on policy, but the amount otherwise recoverable, less seller's interest under loss 
payable cae) must be credited as payment on new car. Buell et al v. United Firemen’s 
Ins. Co. (Minn.) 
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311(2)—Fraud of party originally insured does not make fire policy void as against assignee 
of policy and purchaser of property innocent of fraud. New contract arising between 
insurer and assignee of fire policy on assignment to purchaser of property is not affected 
by fraud of party originally insured. Rule that assignee of fire policy is not liable for 
delinquency of party originally insured is not inconsistent with rule that policy void in its 
inception for lack of insurable interest cannot be validated by subsequent assignment. 
mayward v; Fidelity Pinceix Bice ins: Co. CalO:) ao5.s.<ciweccccexsccuces cep seccebas pecs 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 322. CHANGE IN OCCUPANCY OF BUILDING. 
322—Fire policy, stipulating for insurance on building while “occupied by owners and not 
otherwise,” held to cover risk while occupied by tenant, in view of another provision. 
Dixie Fire Ins. Co. vy. Henson et al. (Tex.) 
$ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(1). In general. 
326(1)—Generally, use of or keeping and using prohibited articles must be permanent or 
habitual to violate prohibition against it. Location and use of gasoline engine in insured 
barn for pressing hay held to violate policy prohibition against such “location and use”; 
permanency of location contemplated being that required to complete season’s work. Use 
of gasoline engine in insured barn held not justifiable on ground of necessityfi where 
policy permits use of engine outside of buildings, with transmission of power to machines 
within by long belt. Location and use of gasoline engine in laliared’ bore by persons 
under contract with assured to press hay violates policy prohibition, though done without 
knowledge or consent of assured. Use of gasoline engine insured bar violation of policy, 
rendered policy void, and it was immaterial whether subsequent fire was caused by engine 
or not. witf v. Patrons’ Androscoggin Mut. Fire Ins. Co. WN Ghd seta cask unos fe 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. 
328(1)—Standard policy under St. 1925, § 203.01, becomes void on change in interest, title, or 
possession of property insured, unless change is contained in written agreement added to 
policy, except upon death of insured. Spohn v. Johnson et al. (Wisc.).............05. 
(2). What constitutes change of title or interest in general. 
328(2)—Change of ownership of interest in automobile by award thereof to insured’s wife in 


719 


divorce decree avoids the policy. Coffin v. Northwestern Mut. Fire Ins. Co. (Idaho)....1118 


328(2)—Where policy of fire insurance was issued to common school district which prior to 
loss, was merged into Union Graded School District and insured property cc ntinued to be 
used for school purposes policy was not forfeited. Hartford Fire Ins. Co. v. Union Graded 


SuNR EPiets Dem, Fe We Gamera: GOMER, | CUPID 66s s é'cch sie 0-6 055 06 Osa ew gaeeene leans 1089 


(5). Contract for sale. , 

a sale of personal property where possession therein has been delivered, is a 
change of interest therein. Sale of undivided interest in insurd property, without knowl- 
edge and consent of insurer, is a change of insurable interest of assured, making policy 
void. Transaction by which owner agreed on certain conditions to execute bill of sale to 
insured automobile and transfer license held “‘conditional sale’ and “change in interest” 
of owner in insured property rendering policy void. London Assur. Corp. v. Dean. 


(Tex.) 
Incumbrance of property. , ; 
328(6)—Mortgage is mere lien on property, and does not affect mortgagor’s title or interest so 
as to avoid policy. $250 mortgage on property worth $2,000 held insufficient to affect 
owner’s real interest within clause invalidating policy on any change in interest. Niagara 


Tae: Ci; H; FOTEE, RUNG) sean koe ss sede cnwecslvadecnabosessneee cu escesteseee ceeeeecs 1080 


(8). Invalid or inoperative conveyance. | aes 
328(8)—To prove a change in interest, title or possession of property to avoid liability, proof of 
mortgage in absence of showing of validity is insufficient. Dixie Fire Ins. Co. v. Henson 
etal. (Tex.) 
(15). Entire or severable contracts. ; ’ 
328(15)—Fire policy on store building, stock of merchandise, and store furniture and fixtures, 
issued under single entire premium, with identity of risk, held void in entirety on sale 
of building, in violation of policy. Mortt v. Liverpool & London & Globe Ins. Co. Ltd. 


(N. C.) os 
§ 330. INCUMBRANCES. 
5). Entire or severable contracts. 7 < ? : hd 
330(5)Chattel mortgage on part of household articles insured by policy which was void if 
goods insured were subject to mortgage would not forfeit right to recover for loss of 
property not covered by mortgage. Jones v. American Eagle Ins. Co. (Fla.)............ 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1).. In. general. ‘ a p / : 
334(1)—Provision in auto theft policy requiring locking device held to suspend policy when 
and while insured left car without locking such device. Doerr v. National Fire Ins. Co. 
of Hartford, , ’ 
334(1)—If burgla occurred when premises were not open for business, and when burglary 
alarm system had been disconnected for the day, held, that such disconnection violated 
warranty of policy that such system was maintained and left connected at close of each 
business day. Lee v.*Preferred Accident Ins. Co. (N. Y. 
§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(1). Nature, validity and operation in general. y A 
335(1)—Iron-safe clause held not inconsistent with standard policy, but permissible under 
exception in Rev. Code, 1919, $9198, subd. 6. Iron-safe — properly attached and 
made part of policy, constitutes a promissory warranty, breach o which defeats right of 
recovery. Operative effect of iron-safe clause held not postponed for 30 days, where 
insured had taken inventory within 12 months. Dozark v. Westchester Fire Ins. Co. 
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(2). Taking inventory. 
335(2)—Inventory stating quantity and price of goods and aggregate thereof held sufficient 
compliance with contract requiring inventory, without stating expressly that separate items 
were of specified actual value at time of inventory. Goldman v. Atna Ins. (Ga.).. 
335(2)—Keeping of invoices of purchasers and book account of sales from which insured was 
able to tell amount and value of stock on hand held substantial compliance with fire policy 
requiring insured to keep certain inventory. Cantor v. Insurance Company of No 
America. (Mo.) 
335(2)—Inventory on small stock of merchandise showing number of pairs of shoes, with 
stock number and price of each, and value of groceries, hardware, dry goods, notions, 
hats, pants, boys’ and men’s suits separately, held substantial conpliance with -provigions 
of standard form fire policy relative to inventory. Mortt v. Liverpool & mdon & 
Globe Ins. Co. Ltd. (N. Ci)... crcrccccccccccccsccccccccccstococcce seineenhies wane 
(4). Keeping books and papers in safe. 
335(4)—-Failure to keep books in fireproof safe, resulting in destruction of the essential book, 
held to invalidate policy. Wright v. Union Ins. Co. of Indiana. (U. S.) 
(5). Entire or severable contracts. 
335(5)—Insured keeping books in store, but not in iron safe, cannot recover on policy requir- 
ing that they be kept in safe place away from store if not in safe, in absence of evidence 
of waiver of such provision, though insurer waived iron-safe clause. Mackey et al. y. 
Home Ins. Co. of New York. (Mo.) 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Insurer held not liable under policy prohibiting other insurance without agreement, 
where other insurance was taken out without agreement or waiver by insurer. Walker v. 
Queen Ins. Co. A os 
336(1)—Procuring of additional fire insurance without consent of insurer held to have avoided 
policies. Etna Ins. Co. et al v. Jackson. (Tex.).......cccceccncccccccncccccescseeces 
(2). Knowledge and consent of insurer. 
336(2)—Where seller, as seestenees, insured property, buyer failing to notify seller that he 
had taken out other poy d estopped from’ asserting that he had no part in continuance 
of mortgagee’s policy. smden Fire Ine. Aan v. Sutmeriamt, CEUE) .cccccccccsscacece 
(E) NON-PAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. i. AS  semieeeed OF FORFEITURE IN GENERAL. 
3}. n general. 
349(1)—Provision of policy for suspension on default of installment on premium note; and 
renewal or reinstatement on payment of arrearage, is valid. Home Ins. Co. of New York 
34900) McFarland et * a) cs oy ; . 
—Anniversary of policy as respects computation o or payment of premiums 
held date of its delivery to insured. Jefferson Standard Life Ins. Co. v. Myers. (Tex.).. 
(3). Nonpayment of note given for premium. 
349(3)—-Provision of fire insurance contract, covering farm property, that company should not 
be liable for losses while payment of insurance premium note was in default was reason- 
able, and must be enforced according to terms. Where’insurer provided that insurance 
should be suspended while payment of note = for premium was in default, but that 
yment should revive Rolicy, it was not liable for loss during time payment of note was 
in default. Insurance Co. of North America v. Renfro. (Okla.)...........-...ccceeees 
349(3)—-Agreement that failure to pay note for premium shall tefminate policy is valid, 
and no affirmative act of cancellation is necessary. Wastun v. Lincoln Nat. Life Ins. 
Co. of Ft. Wayne, Ind. (U. S.) _ ‘ 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE, 
§ 360. —— IN GENERAL. 
(1). In general. : - 
360(1)—Life policy, requiring payment of first annual premium before it should take effect, 
but also providing for semi-annual or quarterly installments, held to take effect on pay- 
ment of quarterly installment but to remain in force only until second installment became 
payable. Ponder v. Lamar Life Ins. Co. (U. S. 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Insurer which applies dividend upon premium due same day as dividend cannot declare 
policy forfeited for non-payment of premium while such dividend is sufficient to pay 
premium. Halliday v. Equitable Life Assur. Soc. (N. D.)......:eeeeeeeeeeeeee daca oe 
§ 362. EXCUSES FOR NON-PAYMENT. | : ‘ : 
362—Insured held to have become “physically incapacitated” to engage in gainful occupa- 
tion, within policy providing ‘for waiver of premiums and yearly income, where in 
from broken bee prevented business, though he could sit at desk and answer phone. ag- 
man v. Equitable Life Assur. Soc. of United States. (Ky.).........ccccceeeecceeccee 
362—Insurer’s refusal to accept payment of dues when tendered held to absolve insured from 
any further duty to pay them. Newton v. National Life Ins. Co. of U. S. A. (La.).. 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 365. REINSTATEMENT. 
(1). In general. ; f L 
365(1)—Where life policy did not provide for reinstatement and application for_ reinstatement 
recited that reinstatement should not take effect until approved by home office, held, that 
local agency had no authority to reinstate policy, and its acceptance of application and 
check did not constitute reinstatement. Mutual Life Ins. Co. v. Hynson. (Ark.) 
365(1)—Conditional acceptance of past-due premiums after insurance have lapsed held 
reinstate policy. Moman et al. v. Bankers’ Health and Life Ins. Co. (Ga.)............. 
365(1)—Contract of reinstatement of life policy held contract of state of insurer’s home 
office, where application for reinstatement was accepted and not governed by laws gov- 
erning policy originally. Contract for reinstatement of life policy hold not invalidated 
by statute. Agreement for reinstatement of lapsed policy in new contract. Wastun 
v. Lincoln Nat. Life Ins. Co. of Ft. Wayne, Ind. (U. S.)....cccccccccccccccccvccece 
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(2). Condition of reinstatement. 
365(2)—Insurance company can impose any condition to reinstatement of policy not contrary 
to public policy, where policy contained no provision relating thereto. Mutual Life Ins. 
0.-V. son. (Ark.) 
365(2)—lInsurer held liable for amount of policy, where insured committed suicide after year 


from date of original policy, though within year from approval of application for reinstate- 
ment, limiting liability in such case. Security Life Ins. Co. v. Leeper. (Ark.) 

365(2)—Provision of policy for suspension on default of installment on premium note; and 
renewal or reinstatement on payment of arrearage, is valid. Home Ins. Co. of New York 
Tr SRC RCT OE BL, ODED s o's boo cea cies beep se cab ete bees sacerake A 

365(2)—Life ‘policy, providing for reinstatement after default in payment of premiums on 
proof of certain facts satisfactorily to insurer, held to revive, if these facts are certified 
in application for reinstatement and in fact exist. Life insurer may reject application for 
reinstatement after death of insured if it would have been justified in rejecting application 
or requiring further proof when application was executed. Lapsed policy is not reinstated 
until insured complies with conditions specified therein. Lapsed life policy, subject to 
reinstatement on satisfactory proof of good health, etc., held not reinstated by application 
for reinstatement, which falsely stated applicant had sustained no personal injuries or 
been attended by physician, though applicant was in fact in good health. Reinstatement 
of lapsed life policy, subject to reinstatement on satisfactory proof of certain facts, will 
not be effected in absence of insurer’s acceptance of application therefor, unless to re- 
— more - proof offered would be unreasonable. ‘uckler v. Guarantee Fund Life 

ss’n. ae, 
(3). Insurance of property. 

365(3)—Where policy of fire insurance has become void, it cannot be reinstated except by 
waiver by the insurer. London Assur. Corp. v. Dean. (Tex.)........cccccecceccccees 

§ 366. ELECTION BETWEEN RIGHTS. 

366—Verdict was properly directed for insurer in action on life policy where insured on 
lapse of policy, failed to exercise option and company thereon applied premiums to paid-up 
insurance and later declined to reinstate insured. Ginyard v. Lincoln Pan. Ce: GS) ..3 

§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—Fifteen year term policy in standard statutory form does not accord privilege of ex- 
tended insurance and is not within statute providing automatic insurance in case of default. 
Halliday v. Equitable Life Assur. Soc. D. 

367(1)—Statutes, requiring that table of loan values and options be put in policy, and relating 
to insured’s rights after default, held inapplicable to term insurance. Standard form policy 
should provide that, on default, insured may have net value applied to purchase of other 
insurance, though statute provides it “shall be applied.” Gilley v. Missouri State Life Ins. 
Co. (Tex.) 

367(1)—Provision that defaulted premium should be charged against a life policy as loans held 
not to apply until the policy by its terms had a “loan value.” Lonabaugh v. Mountain 
States Life Ins. Co. (U. S.).., 

. Amount available to purchase extended insurance. 

367(2)—Where after paying premiums on life policy insured secured cash loan to full 
extent allowable, held that there was no further loan value to prevent lapse for non- 
payment of subsequent premium. Alabama Nat. Life Ins. Co. v. Smith. (Ala.)...... 

367(2)—Where life policy gives insured, on failure to pay premiums, three months to elect 
between options as to how cash surrender value shall be applied, on death of insured within 
three months, without exercising option, policy is automatically extended for full amount 
for such period of time as cash surrender value of policy would purchase. Metropolitan 
Lite Fae, Go; Fi ees. TOR) oc cccconcces Reece cece eeceesanscecsseeneseeescescees 

367(2)—Beneficiary of lapsed policy held not entitled to recover full amount of policy on 
theory that cash surrender value without deductions should have been applied to keeping | 
policy in force. Dwyer v. Metropolitan Life Ins. Co. (S. C.)..........-.04- pwbivives ss 

367(2)—“Value of policy” available for purchase of other insurance after default to be shown 
by standard form policy held same as amount which might become “Stipulated form of 
insurance” secured to insured in event of default. Value of policy after default should 
not be determined by any other rule than that specified in Rev. St. 1911, Art. 4741, 
Subds. 6-9, relating to standard policy. Gilley v. Missouri State Life Ins. Co. (Tex.).... 867 

S$ cs eens ae ‘ ; 4 tive an tare oa 

369— uiri yment o y part of premium an ing lien for difference held to 
defeat fight Soeerenies value of policy. ederal Life Ee. &o. v. Harding. (Ind.).... 618 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or Forfeit 
Policy. 


$ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Waiver of iron-safe provision in fire policy cannot be based on what occurred before 
icy was issued. Mackey et al. v. Home Ins. Co. of New York. (Mo.).............. 690 
$ 372. WHAT CONDITIONS MAY BE WAIVED. 
372—Provision of insurance policy limiting total concurrent insurance may be waived. Western 
Assurance Co. v. White. (Ark.) 2.0.02... ccc ccescccnscnscccccceneccseerensessseces 1074 
372—Policy conditions to be performed after loss may be waived but conditions and provisions 
relating to formation and continuance of policy cannot be waived. Robbins v. Farmers’ 
Mut. Fire Ins. Assn. (N. J.) : ' 
$ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 
(1). In general. ; te . 
~ 375(1)—Agreement of agent and secretary of mutual fire insurance company waiving policy, 
requirement of payment of assessment within 30 days of notice thereof held ineffectual. 
Robbins v. Farmers’ Mut. Fire Ins. Assn. (N. J.) 
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375(1)—Notice to agent is notice to insurer, and waiver may be made by insurer through 
agent. Rogers v. Atlantic Life Ins. Co. Cc. 

375(1)—Insuring against loss of jewelry by theft from described residence is not liable for 

loss occurring at hotel. Taylor v. ‘United States Fidelity & Guaranty Co. (Tex.) 
. Nature of agency. 

375(2)—One employed by local insurance agent to solicit insurance has no power or authority 
to waive substantial. rights of company guaranteed by terms of policy. Gambino et al v. 
Northern Ins. Co. of New York. (Mich.) 

375(2)—An agent authorized to solicit insurance may waive a forfeiture. 
Standard Life Ins, Co. (S. C.) 


$§ 376. —— EFFECT OF PROVISIONS OF POLICY. 
1). In general. 
376(1)—In_ action on policy stipulating that it should be void for misrepresentation as to 
ownership, evidence that agent issuing policy knew that full ownership was not in 
insured held admissible; where agent, issuing fire insurance policy, knew that full owner- 
ship of property was not in insured, insurer was estopped to assert policy stipulation as 
to full title to insured property, notwithstanding provision that policy terms embodied all 
agreements and no agent of insurer could waive its terms, unless written waiver was 
attached to policy: Brown v. Globe & Rutgers Fire Ins. Co. (Ga.) 
376(1)—Generally restrictions upon insurance agent’s authority to waive conditions after 
issuance of policy are binding on assured. Spohn v. Johnson et al.. (Wisc.) 
(2). Conditions to which restrictions apply. 
376(2)—Where fire policy, whose conditions could be waived by insurer’s representative only 
by written indorsement, and which was void if subject was building on ground not 
owned by insured in fee, was issued in name of individual on house possessed by cor- 
poration under contract to purchase, no recovery could be had thereon, though insurer’s 
agent knew true state of title hefore loss. Boston Ins. Co. vy. Hudson. (U. 5S.) 
376(2)—_Where fire policy provided for waiver only by written endorsement that insurer’s 
local agent had notice before delivery of policy that insured was reer - not owner in 
fee was immaterial. Fidelity Union Fire Ins. Co. v. Kelleher. (U. S. 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR oumeres. 
1). In general. 
378(1)—In action by fire and theft policy covering automobile, defended on ground of fraud 
in representing car, which was 1916 model, as that of 1917, admitting evidence that 
agent of insurer inspected it and that parties could not tell which model it was, but that 
sonen agreed to insure it as 1917 model, was proper. Whitcomb et al v. Automobile 
Ins. Co. of Hartford. (Seer ee et eye ee ree ere pee eee 
378(1)—Knowledge of insurance agent, who was beneficiary’s husband and insured’s brother- 
in-law, of untruthfulness of representations as to insured’s health, held not imputable to 
insurer. Abernathy v. Springfield Mutual Association. (Mo.) 
378(1)—In absence of fraud by insured, disclosures as to actual status of title to insured 
property, made by him to soliciting agent acting within scope of authority, at time of tak- 
ing application for fire policy, is knowledge imputed to company. If soliciting agent, 
acting within scope of authority and in usual course of duties, receives information of 
exact condition of title of property at time of issuing fire licy, company is estopped 
to defend action of policy on provision of policy making it void, if ownership of property 
was not absolute or unconditional. United States Fire Ins. Cov: EC. Adam Mer- 
cantile Co. at al. (Okla.) 
378(1)—Where life insurance agent, acting within scope of authority, is informed by appli- 
cant that person to be insured is in bad health, such knowledge is imputable to company; 
where life insurance agent, notwithstanding information that insured was in bad health, 
prepared application showing such person to be in good health, accepted premium, and 
delivered application and premium to company, which issued polic ont retained premium 
and ieue premiums as they fell due until death of insured, defense of forfeiture 
because of false statement in application was not available. Security Life Ins. Co. v. 
Woods. (Okla.) 
378(1)—Agent’s knowledge of removal of — from insured’s face is imputed to insurer, 
and question of insured’s waiver thereof held properly submitted to jury. Rogers v. 
Atlantic Life Ins. Co. oem 
378(1)—False representations as to rejections by other companies and medical consultations 
and treatment held good defense to action on 2% where soliciting agent knew of rejec- 
tion by only one company. New York Life Ins. Co. v. Goerlich. (U. S.) 
378(1)—That insurer or its agent had notice, before a loss, of breach of sole ownership and 
fee title conditions, does not avail insured, waive breach, or work estoppel. Boston Ins. 
Co. v. Hudson. (U. S.) 
378(1)—Insurer may avail itselt of a in policy, vitiating it if insured’s interest is 
other than unconditional, althoug + feet was informed of condition of title. Hartford 
Fire Ins. Co. v. Nance et al. (U 
(3). Nature of agency and sssinelig of agent. 
378(3)—Keowi e of insurance agents having general autiatite to issue pelsigs is Sppatetye 
insurer. mden Fire Ins. Ass’n v. Sutherland. (Tex 
§ a INSERTION OF FALSE ANSWERS IN aperecisis BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Where general agent of insurer knew of insurance taken out by mortgagee and 
romised to ascertain facts and 7 out applications accordingly, insurer could not avoid 
iability because of incorrectness of warranty against other insurance. Camden Fire Ins. 
Ass’n. v. Sutherland. (Tex.) 
379(1)—Insurer was liable where soliciting agent falsified application after insured signed it, 
whether latter read application or not. Schumann v. Brownwood Mut. Life Ins. Ass’n. 
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(3). Statements as to incumbrances. 
379(3)—Insurance company, knowing of lien on property through its soliciting agent, who 
wrote answers in application after insured told him of note secured by lien, cannot com- 


plain of false answer that there was no lien. Niagara Ins. Co. v. Jeffrey. (Ky.)...... 1079 


Life and accident insurance. 
379(4)—Where insured gave true age to agent, who later changed it certificate was valid 
where issuance to person of that age was not absolutely forbidden in Mutual Association’s 
by-laws. Schumann v. Brownwocd Mut. Life Ins. Ass’n. (Tex.) 
(5). Good faith of insured. 
379(5)—Insurer to cancel life insurance policy must prove that answers as to applicant’s health 
were intentionally false, and that insurer relied upon them, or that applicant and physician 
who acted for insurer acted collusively. Bankers Reserve Life Co. v. Crowley. (Ark.).. 
ere has no duty to see that insurer’s agent has correctly written answers in 
plication, where he merely warrants correctness of answers. Schumann v. Brownwood 
utual Life Ins. Ass’n. (Tex.) 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
$ 383. ORAL WAIVER. 
383—Parties to insurance contract may stipulate that its terms cannot be waived or changed, 
except in writing, and may make insurer’s liability depend on condition of sole owner- 
ship. Hartford Fire Ins. Co. v. Nance et al. (U. S.) 
$ 384. WAIVER IN WRITING. 
384—Rider on fire insurance policy, providing that policy should not be invalidated by any act 
or neglect of other occupant of building held to deprive insurer offense that risk was 
increased by tenant with insured’s consent of by means within his control. Coffaro v. 
Queen Ins. Co. of America. (N. Y.) 
§ 385. ENDORSEMENT ON POLICY. 
385—Provision in policy that no clause will be waived except by writing indorsed thereon, does 
not preclude company from authorizing a waiver in some other way. Shapiro v. Security 
Ins. Co. (Mass.) 
385—Where policy an for forfeiture upon change in interest in insured property without 
written consent, and that no a is waived except by writing indorsed on_ policy, 
court will not hold forfeiture clause waived in absence of such writing. Where policy was 
presented by purchaser of insured property for indorsement of — of transfer, and 
agent upon returning papers assured haser that he was therea protected, company 
held estopped to set up paveliaty of policy for failure to secure consent to transfer. 
<— v. Johnson et al. (Tex.) 
385—Knowledge of aan issuing insurance policy dogs not waive “breach of conditions in 
policy where policy makes written indorsement condition precedent to waiver fee terms 
of agent. Northern Assur. Co. Limited of London v. Case. (U.S. 
387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 
387—Insurer is estopped to deny that insured ire is worth less than amount of insur- 
ance, or to claim excessive insurance under — permitting additional insurance. 
Hayward vy. Fidelity Phoenix Fire Ins. Co. 
§ 388. IMPLIED WAIVER IN GENERAL 
(2). Statements of officers and agents. 
388(2)—Agent’s statement that keeping of jewelry in hotel would not affect insurance nae 
incompetent in absence of evidence of ar. to — or alter provisions of policy. 
Taylor v. London Guarantee & Accident Co. (Tex.) 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Because of custom of accepting past-due premiums and maintaining insurance in force 
after lapse for failure to pay premiums on the contract, insurer held to have waived right 
to invoke forfeiture clause. Moman v. Bankers’ Health and Life Ins. Co. (Ga.) 
388(4)—Custom or insurer’s conduct not within terms of contract may give reasonable ex- 
cuse for not paying premium at time or in manner stated in policy. Halliday v. Equitable 
Life Assur. Soc. D.) 
(5). ‘Guaranty and indemnity insurance. 
388(5)—Insurer waived right under policy of credit insurance to deny claim of insured for 
goods sold debtor without rating in mercantile agency where rating had been changed 
to partnership and insurer accepted eae as complying with policy. Hershbaum v. 
London Guarantee & Accident Co. (Pa.) 
388(5)—Liability insurance company, having taken control of action for damages breught by 
injured employee against insured, with knowledge of ground of liability, without notice 
to insured that it does not consider itself liable, is estopped to deny liability. poe f 
insurance company having undertaken defense of action by employee against insure 
after giving notice to employer that it would disclaim liability on establishing facts show- 
ing that liability was not covered by policy, does not waive such defense. Liability insur- 
ance company, having conducted defense in action brought by injured employee after 
giving notice to insured that it would disclaim liability if it should be proved that em- 
ployee was employed in or of law, held not to have waived such defense. Meyers 
v. Continental ae S CU. 'S, 
$ 389. a AN DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Fire pie on household goods held not invalidated by two-family occupancy of build- 
ing, which existed when insurer issued and transferred policies with full knowledge of 
that fact. London Assur. Corporation v. Martin. (Tex.) 
389(1)—If soliciting agent knows past conditions or existing facts, which at time would 
serve to'void policy, company issuing policy cannot insist on “et facts to avoid liability. 
Kimball Ice Co. v. Springfield Fire & Marine Ins. Co. (W. 
(9). Life and accident insurance. 
389(9)—Insurer, having opportunity but failing to inquire as to applicant’s ailments, waives 
right to claim forfeiture for untrue or incomplete answers as to health in application, in 
absence of allegation of fraud. Brown v. Continental Casualty Co. (La.) 
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$ 392. —_—. ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 


(1). In general. 
ae ae company unconditionally accepting assessments waived suspension for sapere 
pay assessment. Rich et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.).. 
3921) nsurer failing to return unearned pam covering time fire policy was alleged cae 
to have been in force held estopped —= setting up defense of removal of property 


insured. Malo v. Niagara Fire Ins. Co. of New York. (Mo.) 
392(1)—By-law against other insurance held waived, where solicitor did not aqaee whether 
assured had other insurance, there was no fraud, and ant” failed to te 


er return of 
so ae paid. Marsten et al. v. Williams et al. 

392(1)—Iron-safe clause held waived by insurer’s cranes of premium, received by agent 
with knowledge of non-compliance with clause, for over a year. Provision of fire policy 
that books be kept in safe place away from store, if not in iron safe, held waived by 
retention of premium, without offering to return it, for eight or nine months after proofs 
of loss were received. Mackey et al. Home Ins. Co. of New York. Mo.) 

392(1)—Insurer claiming fire policy to be void ftom its inception, must tender back —a 
or ~ estopped from making such claim. Hayward v. Fidelity Phenix Fire Ins. Co. 


392(1)— Insurers accepting premiums on fire policies and depositing proceeds of policies in 
court, waived defense that insured’s interest was other than unccnditional and sole owner- 
ship. Willat Film Corporaticn v. Central Union Trust Co. | (N. 

392(1)—Where life insurance agent, acting within scope of authority, is informed by applicant 
that person to be insured is in bad health, such knowledge is imputable to company; where 
life insurance agent, notwithstanding information that insured was in bad health, * Faivered 
——— showing such person to be in good health, accepted premium, and delivered 

lication and premium to company, which issued ‘policy and retained premium and 
a lected premiums as they fell due until death of insured, defense of forfeiture a 
of false statement in application was not available. Security Life Ins. Co. v. 


(Okla. ) 

392(1)—Insurer accepting, without investigation, army records showing facts avoiding health 
policy for misrepresentations as to insured’s health waived such defense by subsequently 
accepting and retaining premium. Williams y. National Casualty Co. of Detroit, Mich. 


(7). Suspension of risk. 
392(7)—Payment of defaulted premium note, after loss which occurred after note became 
delinquent, did not render company liable, under insurance contract providing that such 
payment merely revived insurance from time of payment, unless payment was made and 
accepted under circumstances causing waiver of conditions of contract. Insurance ~ - 
North America v. Renfro. (Okla.) 
(9). Demand or acceptance on condition. 
392(9)—Acceptance and retention of remiums while awaiting health certificate preliminary to 
reinstatement held not waiver of forfeiture. Delay of 8 days in acting on application 
for reinstatement of insurance and return of premium, on rejection of a inte , days 
thereafter, held not to waive forfeiture. Willis v. New York Life Ins. Co. 
392(9)—Acceptance of premium, tendered on condition that military service See os affect 
policy, held to waive provision limiting liability for death from military service unless 
special permit was granted. Patrick et al. v. International Life Ins. Co. (Mo.) 
(11). Offer to return. | 
392(11)—Insurer’s waiver of provisions as to oo of keeping books showing sales and pur- 
chases of goods insured held not affected admission in suit on policy of liability for 
amount of insurance on fixtures, where it offered to return entire mium on da . trial 
and pleaded non- -liability for any et of policy. Insurer should have tendered - 
of premium for insurance on stock of goods within reasonable time after it eed 
deny liability for loss thereof because of non-compliance - 
keeping books. Mackey et al. v. Home Ins. Co. of New York. 
§ 393. CONSENT TO ASSIGNMENT OF POLICY. 
393—Consent of agent to assignment of fire policy, with knowledge that it had become void, 
held to estop insurer from denying validity. Mortt v. Liverpool & London & Globe 
Ins. Co.,. Lad. (HX, 
§ 394. PROMISE TO PAY LOSS. 
394—Insurance company which made mistake in computing amount due under policy -_ 
mentioned wrong sum in letters to beneficiaries held not bound thereby. Patrick et al. 
International Life Ins. Co. Mo.) 
§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 
397—-Adjuster’s offer to pay insured sum less than amount of auto theft policy, made by way 
of compromise, held not to show waiver of clause requiring locking device. 
National Fire Ins. Co. of Hartford. Conn. (Mo.) 
§ 400. PROVISION OF POLICY AGAINST FORFEITURE. 
400—The “contest” contemplated by statutory ee = of life insurance policy 
is an action. Travelers’ Ins. Co. v. ee. (N. c 
400—Provision making poliey incontestible after it has been ‘ Le force,” two years, except for 
non-payment of yremiums omitting statutory phrase “during lifetime of the insured” 
held to make poe incontestible after two years, though insured had previously sa 
Malnati v. Metropolitan Life Ins. Co. (N. Y.) 
400—Clause making life policy incontestable after cne year except for non-payment of 
miums held valid. Incontestable clause in life policy held to cover false representations 
and fraud of insured. Where policy provides that it shall be incontestable after stated 
time from “date of issue,” time for contest begins to run from date of policy. Incontest- 
able clause in life insurance policy inures to beneficiary, and applies even where period 
elapses after death of insured. Answer held not to relate back to time of filing complaint 
as respected contest of pclicy within one year. Allegation in action on life policy that 
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insurer had refused to pay policy held not equivalent to allegation that there was contest 
as to its validity within incontestable clause. Great Southern Life Ins. Co. v. Russ. 


(U. 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 403. PERILS OF THE SEA. 

403—“Perils of the Sea” within maritime policies are abnormal causes and extraordinary. cir- 
cumstances, such ,28 stress of weather, winds, etc. Swell from passing steamer held not 
“Peril of the sea’ within policy insuring sunken barge. Western Assur. Co. of Canada 
v. Shaw. (U. S.) 

403—Implied warranty in contract insuring inland water vessel when being towed in open sea 
voyage held to be that it was seaworthy inland water vessel and able to stand ordinary 
perils of navigation on such waters. Choppy sea and waves approximately four or five 
feet high and 25-mile wind held extraordinary condition as to inland water. vessel being 
towed on open sea, amounting to such peril ‘of sea as was contemplated by contract of 
insurance for sea voyage. Sinking and lcss of inland water vessel being towed on open 
sea held due to “extraordinary condition of weather and sea’’ and to be within contract of 
insurance. Compania de Navegacion, Interior, S. A. v. Fireman’s Fund Ins. Co. (U. S.)..1094 

§ 416. NEGLIGENCE OF OWNERS, MASTER OR CREW. 

416—Barge held unseaworthy as result of negligence and unskillfulness in loading within 
policy exception. Western Assur. Co. of Canada v. Shaw. (U. S.) 

416—Sinking of vessel alongside dock, due to open rivet holes, held to have resulted from want 
of due diligence on part of owner, precluding, recovery on policy. Owner’s negligence in 
permitting open rivet holes, resulting in ship’s sinking, held not excused because water 
could have been taken care of by pumps had it reached them. Underwriter’s held not 
liable for sinking of ship resulting han owner’s negligence in permitting open rivet holes 
nowt ae Chara lines. Chicago S. S. Lines, Inc., et al. v. United States Lloyds, Inc., 
et al. (U. S. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 422. EXPLOSION. 

422—Insurer held liable only for damages caused by “rupture” of boiler by breaking apart 
of head, not for repairs, to bag formed thereunder, where no rupture or collapse appeared; 
“Explosion. ”” Cleveland Drop Forge Co. v. Travelers’ Indemnity Co. (Ohio.) 

§ 424. ACCIDENT 

424—Indemnity company held not liable for damages resulting from mismanagement of auto- 
a driven by person under age specified in policy. Union Indemnity Co. v. Hossler. 
(Miss.) 

424—Insurance policy covering damage through collapse “of supports or ways, and launching 
and breaking of ways and appurtenances, inclusive of molds and patterns, held to cover 
damage to ways which collapsed when barge was launched. Ira S. Bushey & Sons, Inc. 
v. Home Ins. Co. (N. Y. ; 

§ 425. THEFT. 

425—Where assured, while in a crowd on vessel in outer harbor of San Pedro, felt hand against 
chest as it grabbed bar pin, but did not see hand or any suspicious move, held taking 
“highway calhery” within policy. Where assured while moving through a crowd, felt a 
hand against her chest as it grabbed her bar pin, but did not see the hand or any suspicious 
move, and looked on floor and her dress for pin, held loss was within exception to highway 
robbery policy, excepting from protection wyropety disappearing without knowledge at the 
time a the assured. Anderson et ux v. Hartford Accident & Indemnity Co. (Cal.).... 

425—No recovery may be had on theft policy, unless loss is covered by its terms. No recovery 
can be had for theft of rented automobile on policy providing against liability for loss 
ee while it was rented or leased. Brown v. International Indemnity Co, (Kas.).. 

425—Burglary policy, insuring against loss by forcible entry when premises are not open for 
business, requiring visible marks at place of entry, held not to cover entry through unlocked 
outer door made after premises were opened by employee in morning. Burglary policy, 
insuring against felonious entry by force and violence when premises are not open for 
business, 7 which force there must be visible marks at place of entry, held not ambiguous. 
Lee v. Preferred Accident Ins. Co. (N. Y¥.)s.sccscsesseccsocreescccnveneseccesssecee 

425—Robbery clause of insurance policy, covering transportation of money or property to or 
from described premises, held not to woes robbery of insured while he was going from 
theatre to his home and his alleged new place of business, not described in policy. 
shon et al. v. Fidelity & Casualty Co. of “009 York. (N. Y.) 

425—Taking of automobile under claim of right by yeti wife, from whom he was 
separated, held not covered by policy insuring against “theft,” robbery or pilferage. 
Glens Falls Ins. Co. v. Stewart. (N. Y.) 

425—Gardener, employed by wife of principal stockholder of corporation, held not in corpora- 
tion’s nor husband’s service or employment within automobile theft policy. Notwithstand- 
ing Penal Law, § 1293-a, as amended by Laws 1922, c. 500, insured has no cause of action 
against insurer under automobile theft policy unless he has been deprived of car felon- 
iously. Taking of corporation’s automobile by employee of wife of principal stockholder 
with intent to return it held not “theft” within automobile theft peer Schenectady 
Varnish Co., Inc., v. Automobile Ins. Co. of Hartford, Conn., et al. (N. ) 

425—Acquiring automobile by pretended purchase on condition of immediate delivery, givin g 
false name and address and worthless check after banking hours, held to be “theft’ 
within meaning of insurance policy, in view of Gen. Laws 1923, §§4864, 6070, 6073, 6075. 
Brady v. Norwich Union Fire Ins. Soc. Ltd. (R. I.) 

§ 427. ‘PROXIMATE CAUSE OF LOSS. 

427—Difference in value of hides in process of being tanned when fire destroyed building in 
which insured manufactured tanning liquor, due to using inferior tanning liquor, held not 
due to fire, within fire policy, in absence of showing that hides would have deteriorated 
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unless process was continued. Pocahontas Tanning Co. v. Fidelity Phenix Fire Ins. 


428—Insurer is not liable for loss caused by insured’s negligence under robbery policy ex- 
empting from liability unless insured has taken all reasonable precautions to safeguard 
property, though such negligence was not fraudulent or destanet, Yellen et al. v. Na- 
Tage GOreer uae: On stew Seen  CHBD< fb. on: cnccuncbeac Se cnbiva sOAcudat cA adacteenead 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—‘“Fidelity insurance” is agreement to indemnify another against loss from want of honesty 
or fidelity of employees, and is subject to rules applicable to insurance contracts and not 
to rules applied to ordinary accommodation sureties. Employers’ Liability Assur. Corp. 
v. CHM TU. GE OE COM. cc. oc cdpeue nenae dacac areas te Rend nse ameue cate 

430—Loss resulting from employee’s delivery of securities to buyer on worthless check bear- 
ing unsigned certificates held not loss “in transit” within indemnity bond covering loss 
through negligence of employees having custody of property in transit. Underwood v. 
Globe Indemnity Go. (N. Y. 

§ 432. NONPAYMENT OF DEBT INSURED. 

432—Purchaser’s surrender of automobile to seller, who resold it, held act of conversion so 
as to render insurer liable to finance company for resulting loss. Automobile Finance 
& Seourities Co. 'v: Gleb Tabs OO CED. ccc cccucceckacccauneniecdeavercann 

432—Amount paid pawnbroker by insured to redeem necklace delivered to bankrupt on memo- 
randum held not loss covered by credit insurance policy covering losses arising out of 
sales. Stipulation in which insured denied liability on credit insurance policy for loss of 
necklace authorizing insured to take legal action to recover it held not to authorize redemp- 
tion of necklace from pawnbroker. Letter from insurer’s attorney expressly denying lia- 
bility on credit insurance policy held not to make insurer liable for loss of necklace 
delivered to bankrupt on memorandum because it authorized insured to accept settlement 


offered to bankrupt’s creditors. Goodfriend vy. American Credit Indemnity Co. (N. Y..).1026 


§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—Automobile insurer whose liability on “claims arising from one accident” was limited to 
certain amount held not liable in greater sum, where insured’s car struck another and broke 
steering gear, by reason of which it ran into a third; “‘accident.”” Hyer v. Inter-Insurance 
Exchange of Automobile Club of Southern California. (Cal.)...........0ecceccecceee’ 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Judgment for damages for bodily injuries entered against insured with consent of insurer, 
held a “liability imposed by law” against which policy indemnified insured. United States 
Fidelity & Guaranty Co. (Ky.) 

435—Policy indemnifying from liability for injuries in work let to contractors held not to 
cover injuries from negligence of assured’s employees. Michigan Stamping Co. v. 
Michigan Employers’ Cosmet Co. (Mich.). oa 

435—Policy, insuring against liability for injuries from operation of automobile sales agency 
and service station, including repair shops, held unambiguous and to include all depart- 
ments of insured’s business as matter of law. Globe Indemnity Co. v. Modern Auto 


Randis  Racosiactin Co: «CW ca a sos oven es ccascae sec ce each eeese oct LR eeateurd 1 


435—Municipal corporation, required to pay damages to person injured because of defect in 
street, unless it is wrongdoer has remédy over against third person using street so as to 
produce injury; policy indemnifying contractor against loss from accidental injury or 
death of person not employed by insured on or about his work covered claim of city to 
recover from contractor damages paid by city to pedestrian injured by fall because of earth 
left near sidewalk. Keller v. United States Fidelity & Guaranty Co. i. =nD 

$§ 437. WRONGFUL ACTS OF INSURED. 

437—Employer, defendant together with employee in action to recover for fraudulent employee 
is net wrongdoer so as to prevent his recovery in action on contract indemnifying him 
for fraudulent acts of its employee. Erhployers’ Liability Assur. Corp. v. Citizens’ Nat. 
Pei SER CIO oo Sie a0 ia cots ee etre rerclactdvaet cece caaete cena ccecreurta 


(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. | fat 

438—Life policy not forfeited by execution for crime. Criminal act of assured in life policy 
cannot enlarge or restrict right of beneficiaries. Allen v. Diamond et al. (U. S.)...... 

§ 444. SUICIDE. 

§ 445. — IN GENERAL. 

(3). Effect of incontestable clause. 14m 

445(3)—Provision of life policy, extending risk of suicide within two years, is not invalidated 
by clause making policy incontestable after two years. Illinois statute held not to 
invalidate provision of life policy excluding suicide risk. Mack v. Connecticut 
General Life Ins. Co. of Hartford. (U. S.) 

(E) ACCIDENT AND HEALTH INSURANCE, 

§ 454. BODILY INFIRMITIES OR DISEASE. : ; 

454—Death from gangrene, caused by stubbing toe on stairway should be attributed to accident 
within terms of policy insuring for injury or death, solely by external violence and _acci- 


dental means, although ee did not cover accidental bodily injury caused or contributed 


to directly or indirectly by sickness or disease. Fact that insured had arterioclerosis which 
*was favorable to development of gangrene does not prevent recovery under policy covering 
death from gangrene resulting from stubbing toe on stairway. United States Casualty Co. 
v. Thrush. (Ohio) H : oo we 
§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 
455—Death from inhaling more chloroform than was intended to be administered held death 
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by “accidental means.” Brown v. Continental Casualty Co. (La.).......... eee eens 351 


455—Injury, intentionally inflicted by another'on insured without his foreknowledge or con- 
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nivance is one inflicted through external, violent, and accidental means, injury is ‘‘acci- 
dental” within meaning of insurance policy although inflicted intentionally and maliciously 
by one not agent of insured, if unintentional on part of insured; “injury inflicted through 
external, violent and accidental means. Lincoln Health and Accident im. Ce. ¥, 
Johnigan. (Okla.) 

455—Death from rupture of blood vessel, caused by straining in vomiting, held to result 
from “bodily injury” effected exclusively through ‘“‘accidental means. Ross v. Inter- 
national Travelers’ Agen. (TOSI). 60i. oi orcs aicle 06 old dbct th de didcehencdsS bebnbdrevdes 

455—“‘Accidental” is happening by chance or unexpectedly. Effect which cannot reasonably be 
anticipated from use of means which produced it is produced by ‘‘accidental means.” 
Mutual Life Ins. Co. of New York v. Dodge. 5.) 

$ 460. INTOXICATION 

460—Death from inhaling chloroform held not while under influence of “intoxicant,”? within 
meaning of health and accident policy. Brown v. Continental Casualty Co. 

§ 461. be SaaS - UNNECESSARY EXPOSURE TO DANGER. 

(1). n genera 

461(1)—Inhaling chloroform administered by practicing phyeichn is not voluntary exposure to 
ae danger within health and accident policy. Brown y. Continental Casualty 
o. (La.) 

§ 464. INTENTIONAL INJURIES. 

464—Provision in accident insurance policy, exempting company from liability for injuries 
intentionally inflicted by insured or any other person, except burglars and robbers, held 
valid and binding. Fatal injuries held embraced in clause of policy providing, that it 
did not cover injuries intentionally inflicted, except by burglars and robbers, where 
language of entire policy plainly denied recovery in such cases. National Life & 
Accident Ins. Co. v. Hannon. (Ala.) 

464—To constitute injury from intentional act of another, intention must be to commit injury 
3 well as to do the act, and must be toward insured. Olson v. Southern Surety Co. 
(La.) 

464—Clause in accident policy, excluding liability for intentional injuries, held to limit 
liability to accidental injuries not intentionally inflicted, precluding recovery on agreed state- 
ment showing sentinel 3 injury intentionally inflicted. An intentional injury by another may 
may be accidental as to insured, but insurance company may provide against payment for 
such injury. Holmes v. American Nat. Ins. Co. ( Mass.) 

464—Exceptions in accident insurance policy held not to defeat liability for death of insured, 
shot by another. Lincoln Health & Accident Ins. Co. v. Buckner. (Okla.) 

464—Injury, intentionally inflicted by another on insured without his foreknowledge. or con- 
nivance is one inflicted through external, violent and accidental means; injury is “acci- 
dental’”’ within meaning of insurance policy, although inflicted intentionally and maliciously 
by one not agent of insured if unintentional or part of insured; “injury inflicted through 
external, violent, and accidental means.” Where language of accident insurance policy 
does not clearly express exception, court will not write exception into policy by interpre- 
tation of paragraph of accident insurance policy so as to prevent recovery for death from 
intentional shooting by another person. Lincoln Health & Accident Co. v. Johnigan. 
(Okla. ) 


464—Accident insurance policy exempting insurance from liability for murder, unless inflicted 
hel 


for sole purpose of burglary, d not to cover murder by one forcibly entering dwelling 
for sole are - renoaitine murder. Order of Commercial Travelers of America v. 
Williams. (U. 

§ 465. SU ICIDE OR SELF-INFLICTED INJURIES. 

465—Life insurance policy, limiting liability if insured within one year die by his own hand 
or act, held to refer to death by suicide only, and not to accidental death from insured’s 
own act. Freeman-v- Meteopettten Life. Ine. Ce... Cbs n socdcenc ce vcnecccscovecuncs 1047 

465—Suicide while sane of one insured against death by accident oe recovery, notwith- 
standing state statute. Beneficiary of one insured against death by accident held not 
entitled to recover after suicide while sane of insured; notwithstanding state statute and 
judicial construction prevailing when policy was issued. As respects right to accident 
insurance suicide by an insane person is an accident, but eae by a sane person is not. 
Von Vrome v. Travelers’ Ins. Co. of Hartford, Conn. (U. S.) 

§ 467. Lares AS TO TIME OF DEATH OR ‘DISABILITY CAUSED BY 

ACCI 

467—Total disability not beginning until several weeks after accident is not within policy 
insuring against accident if injury wholly and continuously disables insured from date 
thereof. ‘From date of accident” in insurance policy covering disability from date of 
accident means particular date when accident occurred. Penquite v. General Accident 
Fire & Life Assur. Corporation, Ltd. (Kas.) 


XIII. Extent of Loss and Liability of Insurer. 
(A) MARINE INSURANCE. 


$ 470. ABANDONMENT 

470—As respects question of ‘abandonment and waiver or acceptance thereof, surveyor appointed 
by underwriters must promptly and quickly meet such emergencies as arise in case of 
ship’s sinking. Acts of shipowner, after ship was raised by underwriters, in continuing in 
possession and attempting sale, held not to indicate intent to ahandon within meaning of 
policy permitting recovery for constructive total loss. Where there is no valid abandonment 
of ship within meaning of policy permitting recovery as for constructive total loss, acts of 
master do not become acts of insurer. Mortgagee of ship, being one of assured must have 
necessarily joined in abandonment of ship to underwriters, to recover under policy as for 
constructive total loss. Chicago S. S. Lines, Inc., et al. v. United States Lloyds, Inc., 
eal. (U. S. 
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(B) INSURANCE OF PROPERTY AND TITLES. 

§ 493. TOTAL LOSS. 3 

493—Fire which combined with antecedent defi ers building aan ie of repair wae 
building ordinances, creates total loss. Ruthe: boa : Royal Ins. Co d., et al. (U. S.).. 

§ 494. PARTIAL LOSS IN GENERAL. 

494—Under automobile theft insurance policy making partial loss age in full, irrespective 
of insurable value for total loss, where insurer returned car damaged and. with equip- 
ment missing, permitting recovery for full loss of car_and for equipment was — 
Belleview Trading Co. v. International Indemnity Co. (Minn.) 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS ‘OF POLICY, BY-LAWS “oR 

HARTER. 
(1). In general. : 

495(1)—Stipulation in valued fire policy, limiting insurance to two-thirds actual value of prop- 
erty, held void as conflicting with Crawford & Moses’ Dig. § 6147, making full amount 
of policy payable in event of total loss. Farmers’ Home Mut. Fire Ins. Ass’n. v. Mc- 
Alister. (Ark.) . 

495(1)—Rider containing clause fixing amount of recovery on fire insurance policy at * three- 
fourths of cash value of property at time of loss is within statute permitting standard form 
of — (ut pe modified or added to, and is enforceable. American Eagle Ins. Co. v. 

ively kla.) 

495(1)—Three fourths value clause in fire policy held not invalid, under statute prohibiting 

Speerenes clauses. Milwaukee Mechanics Ins. Co. v. West Development Co. et al. 


495(1)— Statute prohibiting coinsurance clauses as amended held not to forbid three-fourths 
value clauses. Authorization of three-fourths value clause by state insurance board and 
state insurance commission, acquiesced in by legislature for many years, held to show 
legislative intent not to prohibit three-fourths value clause under statute — coin- 
surance clauses. Relief against abuse of three-fourths value clause may furnished by 
state insurance commission in prescribing forms for insurance contracts, or by aes 
Commercial Union Assur. Co., Ltd., v. Preston. (Tex.) 

495(1)—Clause in fire policy providing insurer shall be liable for amount not greater than 
three-fourths of actual cash value of property, but not exceeding amount of policy, is valid. 
Camden Fire Ins. Ass’n v. Sutherland. ( ex.) 2. 

§ 498 VALUE OF PROPERTY DESTROYED. 

§ 500. VALUED POLICIES. 

500—Insurer is estopped to deny that insured property is worth less than amount of insurance, 
or to claim excessive insurance under fire Sey permitting additional insurance. 
ward v. Fidelity Phenix Fire Ins. Co. 

500—Policy insuring against loss of automobile te lightning, as well as fire, which cause loss, 
held one of insurance against loss by fire with valued policy statute. Loss by fire 


originating from lightning is “loss by fire’? within valued policy statute. Lundburg v. 
Equitable Fire & Marine Ins. Co 


o. (Mo. 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—Under policy stipulating insurer’s liability only for actual cost of repairing or replacing 
parts of automobiles, its —t was for difference between value before and immediately 
after injury, stipulation that liability should not exceed cost of repair or replacement 
being ahioe rovision to be pleaded defensively, petition to recover amount determined 
by appraisers of difference in values before and a ter collision, damaging insured automo- 
bile, held not subject to waiver because it showed appraisers applied measure of liability 
not contemplated by policy, it not showing insurer to have loss estimated differently. 
United States Fidelity & Guaranty Co. v. Corbett. (Ga.)......ccceccececcecceceeeees 

§ 503. AMOUNT OF INTEREST OF INSURED. 

503—Fire insurance policy is contract if indemnity, under which insured may recover to extent 
of his loss only. Lessee held not entitled to recover on fire insurance policy covering his 
insurable interest in betterments made by him, where lessor restored premises after fire 
es —, 7 lease, before policy became payable. Larner v. Commercial Union Assur. 

0., 

503—That fire Oiey “insured unpaid interest in machinery, sold under conditional sale and 
not in terms, property itself held not to require credit against loss for salvage value, 
where debt had not Los extinguished when indemnity became due. Interstate Ice & 
Power Corporation v. United States Fire Ins. Co. (N. Y.)......... adh earn inate cht 0% vas 523 

§ 504. EFFECT OF OTHER INSURANCE 

504—Under Civ. Code 1922, § 4095, insurer under valued policy held liable only for propor- 
tionate sum of policy as compared to agreed valuation, where there was other insurance. 
Walker v. Queen Ins. Co. (S. C.) 

504—Statute prohibiting coinsurance clauses in fire insurance policies as amended held not 
intended to make all policies ne demands for — sum stated on their face. 
Commercial Union Assur. Co., Ltd., v. Preston. (Tex.) 

504—Where mortgagor had duty to oars against fire in favor of mortgagee, insurance taken 
out and collected by mortgagee held to insure to montgager’s benefit, and his insurer was 
entitled to prorate loss in accordance with three-fourths liabilit and additional insurance 
clauses. As respects effect of other insurance it is against public policy to permit profit 
by fire through insurance. Camden Fire Ins. Ass’n v. Sutherland. (Tex.) 

$ 505. DUTIES OF INSURED AFTER LOSS. 

505. Under condition in fire policy requiring insured to save and protect property, he must 
use all reasonable means to remove goods to place of safety and, after removal, protect 
from theft. Brown v. National Liberty Ins. Co. of America. (Ore) 


(C) GUARANTY AND INDEMNITY INSURANCE. 
$ 511. LOSS OF DEBT INSURED. 


511—Insurer, under policy indemnifying against loss by purchaser’s conversion of auto- 
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mobile, depriving obligee of security for purchase-money notes held liable only_ for 
value of security at time of conversion. . Automobile Finance & Securities Co. v. Globe 
Indemnity Co. (La.) i 

§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Contract of insurance indemnifying owner of motorbus, operating commercially, against 
or for injuries to third persons, held one of indemnity. Malachowski v. Varro et al. 
(Calif.) 

§ 514. DAMAGES INCURRED OR PAID. : 

514—Answer may be stricken out as cham or frivolous, when moving papers on motion for 
summary judgment show that it is either. On plaintiff's motion for summary judgment 
under Rules of Civil Practice, rule 113, question is whether there is real defense. 
Plaintiff’ in action on automobile indemnity policy, held entitled to summary judgment 
on complaint, affidavits and answer denying knowledge and information as to payment of 
judgment by him. Answering affidavit on motion for summary judgment on indemnity 
policy held to raise no issue as asserting right to defend merely because of denial of 
knowledge of payment of judgment by plaintiff. Insured, paying judgment for death of 
pedestrian after unsuccessful defense and appeal by insurer, held entitled to recover amount 
of indemnity policy, with interest from death to entry of judgment, plus interest on such 
total sum to date of payment and costs in all courts, with interest from entry of respective 
judgments. Cleghorn v. Ocean Accident & Guarantee Corp. (N. Y.) 

514—By Gen. Code § 9510-3, liability of insurer for loss or damage for casualty covered by 
contract becomes absolute only in sense that payment of loss hy insurer shail not depend 
on satisfaction of assured of final judgment against him occasioned by such casualty. 
Stacey v. Fidelity & Casualty Co. of New York. (Ohio.) 


(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. 

515—Where 5 months after fatal malady insured became insane, insurer’s liability was not 
lessened under ambiguous clause in policy providing that if claim arose from insanity 
benefits should be paid for 40 days. Crowe v. Merchants’ Life Casualty Co. (lIa.).... 

515—Provision in life insurance policy limiting amount to be paid thereunder if insured died 
in consequence of military service held not affected by fact that insured did not enter 
service voluntarily. Patrick et al. v. International Life Ins. Co. 

(E) ACCIDENT AND HEALTH INSURANCE, 

§ 524. TOTAL DISABILITY. 

524—Insured, to recover as for total disability need only show inability in exercise of ordinary 
care to do material acts necessary to performance of duties of his occupations. Right to 
recover as for total disability should not be prejudiced by act of insured not done in exercise 
of common care. Metropolitan Life Ins. Co. v. Bovello. (D. C.)............ cee ee eeee 

524—Insured held to have become “physically incapacitated” to engage in gainful occupation, 
within policy providing for waiver of premiums, and yearly income, where pain from 
broken leg prevented business, though he could sit at desk and answer phone. Under 
policy, insured held entitled to yearly income in monthly installments, after proof of 
disability existing for sixty days, provision that income, was payable six months after 
proof and monthly thereafter only fixing time of payments. Hagman vy. Equitable Life 
Pasat. “Soci ok Waleed “Statens Cd iii Fontes cake tidintecas bee eeren cere tenes 

524—Fracture of both bones of insured’s leg requiring amputation rendering him incapable of 
following gainful occupation for four years held to entitle him to recover on accident 
policy. Eastep v. Northwestern Nat. Life Ins. Co. (Nebr.).............cccccceccvecs 

524—“Total disability’’ within accident policy means cnly inability to do acts necessary to 
insured’s business in customary manner. Brown v. Missouri State Life Ins. Co. (S. C.) 

525. CONFINEMENT TO HOUSE OR BED OR.UNDER CARE OF PHYSICIAN. 

5—Insured held ‘‘confined’’, and entitled to compensation under sick benefit policy while 

incapacitated for work, though he was able to visit office of attending physician for 


§ 
52 


treatment. Newton v. National Life Ins. Co. of U. S. A. (La.)..........ccccceceeess 562 


525—Accident policy provision that no indemnity would be paid unless insured was regularly 
attended by physician held not applicable to case of total disability. Insured held not pre- 
cluded from recovering under accident policy requiring regular medical attendance at least 
once each seven days, where there was slight variance of one or a few days over seven 
days. Harasymezuk v. Massachusetts Accident Co. (N. Y.) 

§ 528. IMMEDIATE, CONTINUOUS, OR PERMANENT DISABILITY. 

528—That insured tried to work during two-week period when he was disabled held not to 
defeat his right to recover under accident policy limiting his right to indemnity to con- 
tinuous period of disability. Harasymczuk v. Massachusetts Accident Co. (N. Y.)... 

§ 529. DEATH FROM ACCIDENT. 

529—Insured’s death at hands of insane person held not from bodily injury “inflicted” by 
another person, so as to exempt company from liability under double indemnity clause. 
Jefferson Standard Life Ins. Co. v. Myers. (Tex.) 

529—Insured’s death, caused by local administration of novocaine preliminary to operation, 
because of hypersusceptibility to such drug, held death by “accidental means” within 
double indemnity policy clause. Idiosyncrasy of insured, resulting in death from local 
application of novocaine held not bodily infirmity so as to preclude recovery under: double 
indemnity clause as for accidental death. As respects double indemnity provision for 
accidental death, “bodily infirmity’ or ‘‘disease’’ are practically synonymous, referring 
only to ailment or disease of settled character. Local administration of novocaine held 
sole cause of insured’s death, and his hypersusceptibility to drug was mere condition, not 
contributing cause as respects liability under clause providing double indemnity for death 
by accident. Mutual Life Ins. Co. of New York v. Do ge. (U. S.) 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530. Clause limiting liability to half if death resulted in year from consumption, paralysis, 
or heart disease, indicates intent to cover somewhat chronic conditions. Death held not 
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referrable to paralysis, within clause limiting liability in case of death in a year, if 
cerebral hemorrhage, apoplexy, and resultant paralysis were caused by shock. Southern 
Ins. Co. v. Wilson. (Ala.) 

530—Policy, insuring life of holder to full amount only in case of death after one year, 
held in full force and effect from issuance as to provision for permanent disability 
payments. Pilgrim Health & Life Ins. Co. v. Carner. (Ala.)..........0. cece ccsenes 

§ 531. CLASSIFICATION OF RISK. 

531—Merchant, killed while operating freight elevator, to raise barrel of oil for use in pleasure 
car, held not to have changed occupation, so as to forfeit portion of accident insurance. 
Been: Line ia Ce. Senet Ce Babes cick Kccccctuccctwetecekinaee. aoe oekee 

531—Where one insured against accident changes his occupation to a more hazardous one, his 
beneficiary can recover only sum of insurance which premium paid would have bought 
under rates of insurer covering the more hazardous occupation. Occasional isolated acts 
— not one of insured’s occupation to more hazardous one. Federal Life Ins. Co. v. 
ailey. a) 


XIV. Notice and Proof of Loss. 
§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 


533—Provisions requiring notice and proof of loss give time and opportunity for investi- 
gation, negotiation, and settlement, and are sustained in law. Gambino et al v. 
Northeth. tee: Ca. of Wee Tete: CHR). vcckcins camstideunaccuvbadenvasswonnani cu 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Even though the insured house was totally destroyed, proof of loss must be made. 
seas: Toe. -Coe: Oh, 20 TR - SRO os cwiesie tewtdedetancceViansndes ceecdckichhe 

§ 539. TIME FOR NOTICE AND PROOF. 

(3). “‘Immediate” notice. 

$39(3)—Notice by Monday afternoon of loss sustained late Saturday night held sufficient 
compliance with provision for “immediate notice.”’ Biederman et al v. Commercial 
Casualty Ins. Co. (N. J.) 

(5). Effect of failure or delay. 

539(5)—Plaintiff’s admitted failure to make proof of loss or establish waiver thereof held 
fatal to action on fire insurance policy. Fenton v. National Fire Ins. Co. of Hartford, 
Comte, CH Duvvccwsvaccckacovets ssn tencsu Uanksasendshuedackeetndseeudesselixeease 

539(5)—Court cannot read forfeiture clause into fire insurance policy for failure to give 
notice and proof of loss, notwithstanding further provision in policy barring suits thereon, 
sa requirements fully complied with. Malo v. Niagara Fire Ins. Co. of New York. 
(Mo.) 

539(5)—One injured by automobile cannot recover amount of judgment awarded him in action 
against owner, from owner’s insurer, where insured failed to notify insurer of. accident 
as required by policy; “insurance money.” Stacey v. Fidelity & Casualty Co. (Ohio).. 

539(5)—Failure of motor bus operatcr to notify his insurance carrier of action against him 
for damages for personal injuries, as required by pclicy, held to bar:any recovery by 
plaintiff in such action from insurance company. United States Casualty Co. v. Breese. 
(Ohio) 

539(5)—Insured cannot recover on policy when he has not complied with conditions prece- 
dent therein as to furnishing proofs of loss, if conditions have not been waived. Com- 


mercial Unies Assur. Co., Dse., wi Peettot:: Cia). cies  Ceekcsetcicsdewdaesweccs 329 


(6). Excuses for failure or delay. 

539(6)—Insured’s failure to give immediate notice of loss, as required by fire policies, 
held not excused because of mistaken assumption that policies had lapsed. Greenwich 
Bank v. Hartford Fire Ins. Co. of Hartford, Conn, and other cases. chk ¥.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Contention that proper notice of injury was not given is untenable, where agent knew 
of insured’s condition, and insured filled out and returned all blanks furnished him. 
Hagman v. Equitable Life Assur. Soc. of United States. (Ky.).........2.-.ceeeeeceee 

540—Under policy insuring against loss by robbery, telephoned notice to company of loss 
held substantial compliance with requirement of policy as to notice, notice by ‘‘telegram’’ 
being necessary. Biederman et al v. Commercial Casualty Ins. Co. (N. J.) 

§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGES TO PROPERTY. 

(6 Guaranty and indemnity insurance. 

542(6)—Notice of ‘‘bankruptcy” of debtor of insurer under policy of credit insurance held 
sufficient notice of his “insolvency.”” Hershbaum v. London Guarantee ‘Accident Co. (Pa.) 

§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—That insured went to Italy during total disability held not to preclude recovery, as de- 
priving insurer of right to examine him. Metropolitan Life Ins. Co. v. Bovello. (D. C.).. 

§ 552. MISSTATEMENTS OR OMISSIONS. : 

552—Insured cannot recover for damages to property not included in_ proofs of loss fur- 
nished, where proofs were not waived. Commercial Union Assur. Co., Ltd., v. Preston. 


(1). In general. . 

553(1)—Person is not required to test representations made to him by another as of his 
own knowledge if facts are peculiarly within other party’s kawwhsdes. Detroit Fire 

& Marine Ins. Co. v. Sargent. (Ida.) 
553(1)—Insurer held not bound to investigate truth of insured’s representations as to 
fire loss adjusted in reliance on representations. Under standard fire insurance policy 
providing that it should be void if insured “attempts to defraud” company, such attempt 
must consist of willful and known wrongful, fraudulent, or deceitful acts to defraud, 
but result of attempt is immaterial. Detroit Fire & Marine Ins. Co. v. Sargent. (Ida.).. 
553(1)—Wilfully false statement in proof of loss, preliminary examination, or testimony at 
trial, with intent to deceive insurer, avoids policy. Where insured knowingly and wilfully 
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makes false statement in proof of loss as to matter material to insurance, intent to deceive 
is implied. Innocent mistake, ——— or overvaluation not fraud or false swearing 
a olicy. Atlas Assurance Co., ., v. Hurst. (U. S.) 
§ 554. ESTOPEEL OR ¥ WAIVER AS TO Norice AND PROOFS OR DEFECTS AND 
§ 556. —— POWERS OF OFFICERS OR AGENTS. 
(1). In generai. 
556(1)—One employed to solicit insurance by local agent of company held without 
authority ic waive proof of loss. Gambino et al v. Northern Ins. Co. of New 
York. (Mich.) 
(2). Powers of adjusters. 
556(2)—Adjuster with authority to adjust loss may be found to have authority to waive formal 
roof of claim. It is within the apparent scope of authority of a general agent sent to 
investigate and adjust a oy to waive proof of loss and agree on amount thereof. Shapiro 
DR OE ee a ny rn a et ee ee $ietiewe 
§ 558. IMPLIED WAILV ER IN GENERAL, 
(1). Acts and — in general. 
558(1)—Insurance company does not waive right to proof of loss b mee insured under 
oath, or investigating lo loss to determine whether amount can on. Shapiro v. 
Security Ins eS s.) 
59. —— DE NIA OF LIABILITY. 
(1). Insurance of property. 
559(1)—After denial of liability by insurer within period for submission of oe a of oe, 
insured is not required to submit proofs of loss. National Fire Ins. Co. v. Crooker. 


(Ind. 

559(1)—Requirement of proof of loss can be waived by insurer or its adjuster by denial 
of liability. Fenton v. National Fire Ins. Co. of Hartford, Conn. (Mich.) 

559(1)—Statement of insurance agent to insured’s attorney, "made over five months after 
time for proof of loss had expired, that policy had been canceled, held not waiver of 
proof of loss. Gambino et al v. Northern Ins. Co. of New York. (Mich.) 

559(1)—Where insurance company insuring interest of mortgagee denied liability because of 
existence of insurance taken out by mortgagor, proofs of loss were waived. Allert v. St. 
Paul Fire & Marine Ins. Co. (Minn.) 

559(1)—Insurer’s letter denying liability held to waive requirement of filing proofs of loss. 
Sherri v. National Surety Co. of New York. ( .) 

§ 560. FAILURE TO OBJECT OR STATE GROUNDS OF OBJECTIONS. 

(1). In general. 

560(1)—Insurer’s retention, without protest, of proofs of loss furnished after time for 

notice of loss had elapsed, held not waiver of requirement. Fs aie Bank v. 


iartford Fire Ins. Co. of Hartford, Conn. and other cases. (N. Y.).......cccceccees 526 


XV. Adjustment of Loss. 


} 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Adjuster held without general or special authority to bind insurer by promise to pay. 
Gormley v. Westchester a Ins. Co. (Mass.) 

$65—In absence of evidence of actual authority, adjuster may be assumed empowered to bind 


company in determining amount of damage and adjusting cost of eens it. Shapiro v. 
Security Ins. Co. 


(Mass. ) 
$574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
( Form, requisites and validity of award in general. 


). 
574(1)—Where policy covering damage to automobile did not require written submission to 
appraisers, it was not essential to validity of a 7. that submission was not in writing, 


where parties had a difference as to amount of loss; appraisal of loss to automobile in col- 
lision held not vitiated because parts thereof were not responsive to submission nor because 
s did not set out “aR on which it was predicated. United States Fidelity & Guaranty 
‘o. v. Corbett. (Ga.) 

$74( Reheat to set aside award of arbitrators under fire insurance policy, merely because 
trial judge deemed $500 more correctly expressed loss than $800, was proper. 
Bahr v. Union Fire Ins. Co. (Minn.) 

(3). Partiality or other misconduct of one or appraisers. 

574(3)—Court of chancery has power to vacate an award of insurance arbitrators which is 
based upon fraud, corruption or mistake. Arbitrators appointed to adjust loss under fire 
insurance policy have no right to ae a waiver of provisions of charter or by-laws and 
reject a just claim, since such result would constitute a legal fraud. Action of arbitrators 
in disallowing claim of insured in spite of waiver by mutual company of right to declare 

a forfeiture constituted a legal fraud against insured which could not be sustained in 
oni. Rich et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.) 
5). Effect of award in general. 

574(5)—Court held unauthorized to interfere with decision of arbitrators on question of fact 
whether assessment S policy was paid. Rich et al. v. State Mut. Rodded Fire Ins. Co. 
of Michigan. (Mich. 

574(5)—Interpretation oy umpires award in insurance arbitration held not affected by arbi- 
trator’s letter concurring in award but stating a different interpretation thereof, where 
other arbitrator concurred without qualification. That insurance arbitration award is 
Cok to construe and interpret does not make it legally ambiguous. In re Home Ins. 
co. fh 


574(7)—Under pols stipulating insurer’s liability only for actual cost of repairing or replac- 
ing parts of automobiles, its liability was for difference between value before and imme- 
diately after injury, stipulation that liability should not exceed cost of repair or replace- 
ment being subordinate provision to be pleaded defensively, petition to recover amount 
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determined by appraisers of difference in values before and after collission, dama i 
insured automobile, held not subject to waiver because it showed appraisers app 
measure of liability not contemplated by policy, it not showing insurer sought to seer 
loss estimated differently. Where, under terms of automobile policy and submission of loss 
to appraisers, appraisement was not an award, petition seeking recovery solely on appraise- 
ment or award held subject to general demurrer. United States Fidelity & Guaranty 
Co. -v. Corbett. (Ga.) 

574(7) ~To attack award of arbitrators made under standard insurance policy provision, 
it is necessary to allege = facts and not general conclusions that arbitrators acted 
erroneously and incorrect Amended pleading takes place of original; in action on 
award of arbitrators in fire loss covered by insurance policy, answer, amended after 
plaintiff’s evidence was in, properly alleged defense that plaintiff had attempted to 
defraud defendant by specific conduct and perjury at trial; in action on award of 
arbitrators in fire loss covered by insurance policy, whether defense that plaintiff. had 
attempted to defraud defendant by specific conduct and perjury was proved was for trial 
court. Bahr v. Union Fire Ins. Co. (Minn.) 

§ 576. ESTOPPEL OR WAIVER AS TO ADU STMENT OR ARBITRATION. 

2). By denial of liability. 

576(2)—In absence ot dispute that there was tctal loss by fire and insurer having denied lia- 
bility insurer held not entitled to arbitration or appraisal under policy. Coen v. Ft. 
Dearborn Casnalt~ Underwriters. (Mo.) 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Compromise and settlement of claim under life insurance policy at conference of bene- 
ficiary, her advisers, and insurer’s representative, claiming in good faith that limitation of 
liability in application for reinstatement was legally controlling, held not void for fraud 
or misrepresentation. Settlement of claim under life insurance policy in reliance on state- 
ment of insurer’s representative that there was no liablity held not void for mutual mistake 
of law, of which insurer had superior knowledge. Security Life Ins. Co. v. Leeper. (Ark.) 

579— Receipt in full settlement of claims under gates, and acceptance of amount stated, , Bee 
vents ee ga Ky 
v. Hancock. 

579—Compromise Oy by insurer, accepted | by telegram from insured, constituted valid 
contract on sufficient consideration and later withdrawal of acceptance was of no effect. 


a? v. Canners’ Exchange Subscribers, at Warner Interinsurance Bureau et al. 
(Mich.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
2). Property subject to mortgage or other lien. 

580(2)—Where mortgage required original mortgagor to pay proceeds of fire policies to mort- 

gage trustee in case of default and commencement of action by trustee held that trustee 


was entitled to proceeds of policies on default as against mortgagor’s grantee. Willat 
Film Corporation v. Central Union Trust Co. (N. J.) 


580(2)—If mortgagor, after executing mortgage requiring insurance policy, takes insurance pay- 
able 


able to himself, mortgagee has equita lien thereon in event of loss. Mortgagee has 
equitable lien on proceeds of policy payable to purchaser, assuming mortgage requiring 
insurance. Where purchaser assumed payment of half of mortgage requiring insurance, 
mortgagee is entitled to lien to that extent on insurance taken out in purchaser’s name. 
Assignee of mortgage requiring insurance on premises is entitled to lien on proceeds of 
insurance payable to owner to extent of mortgage. Farmers’ & ew Nat. Bank of 
Lake City v. Moore. (S. C.) en eeuas 

580(2)—Rights of mortgagor in policy” after discharging mortgage arises * not from subrogation 
to rights of mortgagee but from restoration of rights as insured. Walker v. Queen Ins. Co. 


(S. 
§ 581. POLICY PA EeRAeLe TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 


581—Under Code Che ia: 1922, § 356, mortgagcr, on refusal of mortgagee to proceed against 
insurer under standard mortgage clause in policy, had right to bring action against mort- 
gagee and insurer to compel collection and application on mortgage. Insurer held not to 
have assumed payment of mertgage debt by issuance of policy with the standard mortgage 
clause therein. Standard mortgage clause in insurance policy held not to constitute new 
and independent contract between insurer and mortgagee. Open mortgage clause in policy 
a not create new and independent contract between insurer and mortgagee. Walker 

Queen Ins. Co. o.. ©.) 

$81—Where mortgagor had duty to insure against fire in favor of mortgagee, insurance taken 
out and collected by mortgagee held to inure to mortgagor’s benefit, and his insurer was 
entitled to_prorate | es in accordance with three-fourths —_— and additional insurance 
clauses. Camden Fire Ins. Ass’n y. Sutherland. (Tex.) 

581—Uniform Nebraska mortgage rider attached to fire policy is separate contract between 
mortgagee and insurer. Purpose of mortgage provisicn in fire policy is to protect mort- 
gagee s interest and such interest continues until mortgage debt is paid. Westchester Fire 
Ins. Co. of New York v. Norfolk Building and Loan Ass’n. (U. S.) 107 

§ 583. Live OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESENTA- 

TIVES OR ESTATE. 
(1). In general. 

583(1)—Policy of life insurance, payable to one or executors, administrators, or assigns of 
insured, is payable to insured’s heirs, who take by contract and not by descent; county 
court is without jurisdiction to adjudicate question of title to proceeds of insurance polic 
payable to heirs of estate of insured. Statute relating to distribution of proceeds of life 
insurance policies held not to attempt _to confer jurisdiction on county court contrary to 
constitution. Talcott v. Bailey. (N. D.) 
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(2 Policy payable to relative or person equitably entitled. 

583(2)—Agent’s statement _to insured’s stepdaughter, amounting to an election to make pay- 
ment to her under “facility of payment” clause, held not a modification policy, in ex- 
cess of agent’s authority. Insurance company held without equitable justification in refus- 
ing payment to insured’s ste pe hter by election under “facility of payment” clause. 
La Raw v. Prudential Ins. America. (D. C.) 

§83(2)—Insurer under facility of pupieunt clause is under no greater obligation to pay polisy 
to beneficiary, than to any other person of class mentioned in policy. Schlereth v. Neely. 


(Mo. 

§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 

§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 

(1). In general. 

585(1)—Fund arising from policy on life of spouse, premiums on which were being paid from 
his separate pag elongs to beneficiary named in policy, and not to community. 
Mutual Ben. Life Ins. Co. v. Lundquist, et al. (Was 

§ 586. VESTED INTEREST OF BENEFICARY. 

586—Mere issuance of policy does not, under rules of both old line policies and fraternal 
benefit societies, establish in beneficiary — paramount to those of assured. Royal 
Reeeers oF Ameen 6. Broginetty, ORY. oo ccsscss cnc cb ce sends eoebsservaeeege 

586—Beneficiaries’ interest held not vested, , view of insured’s right to change beneficiary, 
and hence declarations and admissions by insured ow his contingent interest were 
admissible and oe on beneficiaries. Equitable Life Assur. Soc. of United States 
Wo: ROUEN, COI) oa 5'tn.s ann AS 068s Cekpeteces Can sie Ks <a VeARenEse ChE SONNE CRAA Dee 

586—Beneficiary, under industrial policy, stipulating that insured may, with consent of insurer, 
change beneficiary, obtains no vested interest in policy. Schlereth v. Neely. (Mo.).... 

586—A corporation, made beneficiary without right of insured to change beneficiary, had a 
vested interest in the > but consent to a change of eet terminated such 
interest. MacLaren v. Mutual Life Ins. Co. of New York et al. (U. S.) 

§ 587. —-s CHANGE OF BENEFICIARY. 

587——Mode of of effecting change of beneficiary prescribed im policy must ¥ followed, and mere 
unexecuted intention to change beneficiary is not sufficient. Waiver by insurer of method 
of effecting change of beneficiary after death of insured is ineffectual as against original 
Seneneny- Courts will give effect to insured’s intention by holding change of beneficiary 
accomplished where he has done all that he could to comply with provisions of policy. 
Under life policy requiring change in beneficiary to be by written request, change will not 
be made where insured, after expressing intention to make change, became seriously ill and 
— before having recovered sufficiently to make — Cronbach vy. Etna Ins. Co. 
et a enn.) 
589. DEATH OF BENEFICIARY. 

589—Interest of beneficiary having no vested interest in olicy reverts to estate of insured, and 


heirs of beneficiary though paying premiums until death of insured have no rights under 
ee... nS. De. SMUD Ge ose cas hab as ee ted CERO EE © R¥OE ate See hade ats Coke 


(Mo.) 
590. —— RIGHTS OF CREDITORS. 
590—Stockholdeers of bankrupt corporation held under facts stated to have no right to sur- 
render value of life policies under which corporation was beneficiary. Voluntary payment 
of premiums on life policies by one neither insured ncr beneficiary gives him no right 
to the proceeds. Trustee held entitled to surrender value of life policies on which bankrupt 
oranenyen paid eee as beneficiary. . MacLaren v. Mutual: Life Ins. Co. of New 
Ee, I ens untae cs teh ea) al cca de AE eS CkD Kdee eats obo Rasen ice CER KR AA RS AE 

§ 591% INDEMNITY INSURANCE. 

591% —Under policy of indemnity insuring owner of motorbus against liability for damages 
to third persons, administratrix of deceased, struck by hus, can directly sue insurer; 
“Inure.” Malachowski v. Varro et al. (Calif.) MINE ELS SE Ge Ac Oe Pe 6 HRMS NE a 

59114—Provision in policy held to give person injured by automobile of assured right to 
sue insurance SASSY regardless of acts of assured. Metropolitan Casualty Ins. Co. v. 
pS Re, Re ea Pe ee ee re ay 

59114%4—By Gen. Code, § 9510-4, judgment creditor is entitled to direct “action -against assured 
and after 30 days from time judgment is rendered, provided that valid conditions in con- 
tract pertaining to notice of acts or claims or of suit against assured for casualties within 
policy which would be binding on assured, are likewise binding on judgment creditor. 
Stacey v. Fidelity & Casualty Co. of New York. A ake sndeddcnodaeeched aan ah inne 
§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 

593(1)—Under terms of life policies, assignees held entitled to proceeds as against executor 
of beneficiary named, who was murdered by assured. Al len v. Diamond et al. (U. 

§ 594. ASSIGNMENT OF CLAIM FOR.LOSS. ; 

594—Assignee of fire insurance policy stands in place of insured and is not entitled to 


recover on eh where insured has suffered no loss. Larner vy. Commercial Union 
Assur. Co., Ltd. (N. 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Insurer’s offer to exchange new car for insured’s damaged automobile held not to con- 
— lea in confession and avoidance in action on policy; “replace.” Indemnity Ins. 
Co. moren American v,. Camranet,. CBIR) ooon.s sec bag asv noscecseene aie s ans ences see 
595— What is reasonable time within which insurer is entitled to replace motor truck destroyed 
by fire depends on circumstances. Insurer’s denial of liability on fire policy held to elimi- 
nate question of its right to replace destroyed motor truck under policy. Cohen v. Ft. 
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§ 598. INTEREST ON AMOUNT OF LOSS. 
598—Pendency of suit wherein insurer’ was temporarily enjoined from paying insurance to 
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plaintiff in suit on policy held not to warrant disallowance of interest, where not pleaded 
as defense to claim therefor, and question of interest was not raised or passed on in 
district court. Reliance Life Ins. Co. v. Swanson. (U 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 

599%—Insured’s attempt to collect proceeds of marine insurance policies from person to 
whom wrongfully paid held not ratification of payment, precluding it from recovering 
from insurer. Graham Bros. Aktiebolag v. St. Paul Fire & Marine Ins. Co. (N. Y.).. 

§ 601. RECOVERY OF PAYMENT. 

601—Automobile insurer held entitled to recover payment on policy made in reliance on 
insured’s misstatement that he had done nothing to violate conditions of policy, though he 
had previously a all claims against owner cs taxicab colliding with his car. Tokio 
Marine & Fire Ins. Co., Ltd.,.y. Parnes. (N. 
602. DAMAGES FOR REFUSAL OF PAY MENT 

602—Where administrator recovered full amount of life insurance policy on cross-bill in in- 
sured’s suit to cancel policy for fraud, chancellor erred in not allowing 12 per cent. 
damages, with reasonable attorney’s fees. Twelve per cent. allowed by Crawford & Moses’ 
Dig., § 6155, is given as damages for failure to comply with life insurance contract, and 
attorney’s fee is allowed as compensation for collecting the debt. Contracts of insurance 
from their very nature are susceptible of classification apart from other contracts, as 
respects recovery of damages and attorney’s fees in actions thereon. Ordinarily, damages 
and attorney’s fees for failure to comply with contract of payment in life insurance policy 
are as collectible in a chancery court as in any other court. Bankers’ Reserve Life & 
Crowley. (Ark.) 

602—In action for indemnity for death under health and accident policy, beneficiary may not 
recover double indemnity and attorney’s fees. Brown y. Continental Casualty Co. (Laa 

602—-Insurer failing to tender return of any part of premium, and whose defenses were 
without merit, held properly assessed penalty for vexatious refusal to pay. Malo v. 
Niagara Fire Ins. Co. of New York. (Mo.) 

662—Attorney’ s fees held not recoverable as — for vexatious delay in paying loss, where 

* retention of premium with knowledge of non-compliance with provisions as to place of 

- ening be books enabled plaintiffs to recover. Mackey et al. v. Home Ins. Co. of New 

or (Mo.) 

602—Assessment of penalty and attorney's fees in suit on automobile theft policy held proper, 
where there was evidence that adjuster inserted false infcrmation in proor o: loss and 
— was fraudulently induced to sign it. Collins v. Phoenix Assurance Co., Ltd. 
(Mo.) 

602—Penalties and attorney’s fees cannct be awarded against a mutual aid association or fra- 
ternal insurance society because of delay in payment, under Rev. St. 1911, Art. 4746. 
Schumann v. Brownwood Mut. Life Ins. Ass’n. (Tex.) 

Se penalty for refusal, not in good faith, to pay insurance loss, not recoverable, 
— there was substantial ground for refusal. Columbian Nat. Life Ins. Co. vy. Harrison 
et a 


(U. S.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—In action on health and accident insurance policy, in which plaintiff sought to disaffirm 
release on ground that defendant’s claim of “no liability’? inducing release had not 
been made in good faith, questions asked witness who had investigated plaintiff’s claim 
for purpose of showing defendant’s good faith, held improperly excluded, though 
answers were incompetent as proof of facts stated. In action on health and accident 
insurance policy, evidence of insurer’s fraud in procuring release, sought to be dis- 
affirmed by plaintiff, held sufficient to go to jury. That insurer ‘denied ligbility and 
suggested defenses without merit in its negotiations for a compromise settlement is not 
oma of fraud in procurement of release. Dolson v. Central Business Men’s Ass’n. 
( Mich.) 

603—Where release is given one of several obligors, and rights against others are reserved, 
latter are responsible for their proportionate part of obligation. Joint and several judg- 
ment debtor may be released from liability by plaintiff on payment of part of amount 
of judgment. Where plaintiff released one of joint judgment debtors, with reservation 
of rights against co-debtor, affidavit for writ of garnishment against co-debtor need not 
show that released debtor had no property in his possession sufficient to satisfy judgment. 
Warner v. Northwestern Fire & Marine Ins. Co. (Tex.) 

603—Insurers held not released from liability on contract insuring inland water vessel being 
towed on open sea because of clause in towage contract releasing towing ship from 
liability, es acccrding to custom known by underwriters. Compania de Navegacion, 
Interior, S. A. Fireman’s Fund Ins. Co. (U. S. 

603—Right of cahoeneilion on payment of loss under theft policy on stolen automobile, held not 
impaired by judgment for insured on policy, though insured cannot recover .another auto- 
mobile with same number in rightful owner’s possession. Barnett v.. London Assur. 
Corp. (Wash.) 

§ 605. SUBROGATION OF INSURER 

§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—In action for negligence injury to truck, owner is entitled to amount of damages to 

—— and insurer to amount it was compelled to pay under its policy. Maxwell Gravel 
v. Fisher et al. (Ind.) 

606(1)_—Where vendee was beneficial owner, and had paid two-thirds of purchase price of prop- 
erty destroyed by fire, insurer paying vendor extent of her interest in_proprty, is not 
entitled to be ne to vendor’s right to unpaid purchase money. Godfrey et al. v. 
Alcorn et al. _(Ky.) 

606(1)—Insurer of automobile against theft on payment of loss is subrogated to cause of 
action which owner has against another for negligence causing loss. Buell et al. v. United 
eee: Bd; Gabe.) EE < Gi kdia di 6450 Cet A Te CORKS RED EHDS 6-42 6 KOR gt Ae Heap aed sine 371 

606(1)—-Fire insu:er of sellers unpaid interest in machinery under contract of conditional 
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sale which piys balance due it on partial destruction of machinery by fire is subrogated 


to seller's remedies against buyer. Interstate Ice & Power Corporation v. United 
States Fire Ins, Co. (N. Y.) 


XVIII. Actions on Policies. 


§ 611. GROUNDS OF ACTION. 5 

611—Basis of action on contract indemnifying employer for fraud or dishonesty of alent a is 
contract if insurance and not judgment against employer and employee for fraudulent acts 
of employee. Employers’ Liability Assur. Corp. v. Citizens’ Nat. Bank of Peru. (Ind. 

§ 612. ONDITIONS PRECEDENT IN GENERAL. 

(1). In general. 

612(1)—Unincorporated fire insurance association may be sued at law for loss covered by 
policy, though there are insufficient funds on hand for paying the loss, without eee 
suing in cantly to compel levy of assessment. Marsden et al. v. Williams et al. (Mo.).. 

. Notice and proof of loss. 

612(2)—Proot of loss held condition precedent to right to recover on automobile theft policy. 
Senne Ww, cemreey Bee: 0. SRRBMED 500s cca cies rsecececsé 

$ 614. DEFENSES. 

§ 615. IN GENERAL. 

615—Insurer held not required to return premium on auto theft policy which had run four 
months of its one-year term when loss occurred where it satisfied interest of — 
covered by policy, and insured’s failure to lock car prevented his recovery. 
National Fire Ins. Co. of Hartford, Conn. (Mo. 

§ 616. SET-OFF AND COUNTER CLAIM. 

616-+Cause of action on disability clause of life insurance policy is not a counterclaim to 
insurer’s action - rescind policy for fraud. Equitable Life Assur. -_ of United States 
v. Fillat. (N. Y.) a 

616—Defendant is not estopped to attack "jurisdiction of Court, as r ts amount involved, 
by filing of counterclaim. Counterclaim not filed as basis for rmative recovery held 
not to make up ~~ amount in suit on $3,000 insurance policy. Home Life Ins. 
Co. v. Sipp. ( 

§ 616%. ~ CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 

616%—Insurer executing indemnity bond was — facie bound by judgment against prin- 
cipal, with right to disprove liability. ransylvania Casualty Ins. Co. v. City of 
Atlanta. (Ga.) 

61614—Insurance company, defending action against insured, is bound by judgment, and can- 
not, in action by injured person against it, relitigate matter of contributory negligence. 
Metropolitan Casualty Co. v. Albritton. (Ky.) 

616%—lInsurer, under automobile indemnity policy binding it to defend all suits groundless or 
otherwise, cannot, after consenting to judgment against insured who denied liability, assert 
non-liability, notwithstanding attempted reservation of question of liability. United States 
Fidelity & Guaranty Co. v. R. B. Tyler Co. (Ky.).....cceccsccceces 

§ 617. JURISDICTION. 

617—That foreign insurance company was qualities to do business in North Carolina, under 
C. S. Sections 6260-7537, held not to effect its right to remove case otherwise removable 
under federal law. On questions of removal of causes, state courts are controlled by 
decisions of Supreme Court of the United States. Van Dyke v. Prudential Ins. Co. 


(N. C.) 
$ 619. SPECIAL STATUTORY LIMITATIONS. 
619—Limitation of action held not to apply to action for loss against unincorporated fire 
insurance association paying losses by assessments. Marsden et al. v. oegs jams et al. 
(Mo.) . 
§ 620. LIMITATIONS BY PROVISIONS OF POLI CY 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Failure to sue on policy insuring automobile against theft within 12 months of 
loss held fatal to right to recover, under policy provision. Petrullo v. Mechanics’ Ins. 
Co. of eeerty (N. J.) 
§ 623. —— WAIVER OF LIMITATION, 
(1). In general. 
23(1)—Provision of marine insurance policy requiring action thereon within one year held 
waived by insurer’s conduct in failing to reply to insured’s demand, made within one 
year, and stipulation to waive proofs of loss after a of year. Graham Bros. 
‘Aktiebolag v. St. Paul Fire & Marine Ins. Co. (N. Y.) 


§ 625. PROCESS 
§ 627. --—— AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on Insurance Commissioner or other official. 
627(2)—Service of summons on foreign insurance company, by leaving ony, s with secretary 


of state, held insufficient to confer jurisdiction where it was not oing business” 
within state, and insured had not procured license authorizing them to secure policy. 
iy at Land & Timber Co. et al v. National Fire & Marine Ins. Co. of Elizabeth, 
» 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
$ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 

629(1)—Demurrer to complaint in suit on policy of health insurance, following form shown 
by Code, 1923, § 9531, stating date of policy, and that premiums were paid, held properly 
overruled, Police & Firemen’s Ins. Ass’n v. Crabtree. (Ala.) 

629(1)—Plaintiff, relying on absolute agreement of agent amounting to election “ander “facility 
of payment” clause to pay amount of policy to plaintiff, held not required to allege 
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that she relied on anh agreement in paying premiums following insured’s disappear- 
ance. La Raw vy. Prudential Ins. Co. of America. (D. C.) 

629(1)—Complaint, in action on contract indemnifying employer for fraud or dishonesty of 
employee alleging that after case was started against employer and employee for fraudulent 
acts of employee, employer advised insurer to defend held sufficient as against demurrer. 
Employers’ Liability Assur. Corp. v. Citizens’ Nat. Bank of Peru. (lnd.) 

629(1)—Petition, alleging insurer’s acceptance of application, accidental death of ‘eee ‘and 
that policy became absolute, held to state cause of action. Central Casualty Co. 
Fleming. (Ohio) 

(2). Making and terms of contract. 

629(2)—Count of complaint held to sufficiently allege insurance of property destroyed by fire 
under rey sued on. Caledonian Ins. Co. v. Jones. (Ala.) 

629(2)-—Bill in equity against judgment debtor and insurance company to compel payment 
o: judgment for personal injuries from being struck by automobile held demurrable, 
as disclosing only a policy of indemnity against actual pecuniary loss. Globe 
Indemnity Co. v. Martin. (Ala.) 

629(2)—Pleading substance of insurance policy and its delivery held sufficient against 
general demurrer for failure to allege acceptance of ‘policy in writing by insured, as 
required by policy. Fort Worth Mut. Benev. Ass’n. v. Jennings. (Tex.)............ 

§ 630. INSURABLE INTEREST. 

630—Petition to recover on fire policy should aver ownership _or insurable interest at time 
iagarence is taken out and at time of loss. Hayward v. Fidelity Phoenix Fire Ins. 

Mo 
§ 631. —— SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 

631—In action on life policy, which was attached to complaint and made part thereof, it was 
ny Me plead incontestable clause separately. Great Southern Life Ins. 

uss 

§ 633. TITLE OR INTEREST OF INSURED. 

*633—Petition, alleging issuance of fire policy on vendor’s elevator and sale to plaintiff, held 
sufficient, in absence of attack at trial to allege ownership by_vendor at time of, issuance 
of policy and in plaintiff at time of fire. Hayward v. Fidelity Phenix Fire Ins. Co. (Mo.) 
635. —— LOSS AND CAUSE THEREOF. 

635—Allegation of absence of insured for seven years and diligent search and inquiry held 
sufficient to establish insurer’s liability under statute. La Raw v. Prudential Ins. Co. of 
America. (D. C.) 

§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE. 

(1). In general. 

640(1)—In action by beneficiary on life insurance policy, pleas that offer of insured in lifetime 
to surrender onlay for cash value, which was not paid, was accepted, and policy was can- 
celled, but not averring consent or acquiescence of beneficiary therein, are subject to de- 
murrer. Mutual Life Ins. Co. v. Hartley. (Fla.) 

(2). - Avoidance and forfeiture. 

640(2)—Demurrer to paragraphs of answer in action on indemnity contract was properly 
sustained where complaint alleged payment of premium for one year and such paragraphs 
did not allege return or tender such amount. Employers’ Liability Assur. Corp. v. 
Citizens’ Nat. Bank of Peru. (Ind.)......cccccccesreccoccecccerecesececcccesesets 

640(2) Insurer’s allegation in answer that it would not have issued policy, had it known that 
insured’s statements as to health in application were false, is sufficient, and need not be 
shown by direct proof. Simpson v. Metropolitan Life Ins. Co. (Mo.)........2...-..05 

640(2)—In action to collect fire insurance policy, answer, alleging that insured willfully 
and intentionally destroyed buildings and property insured and setting out policy sued 
on, was sufficient to plead constructive fraud. In action to coliect insurance policy, it 
is not necessary to alle - fraud by insured in direct terms; it being sufficient if facts 
ore eee from which fraud is emplied. Concordia Fire Ins. Co. et al v. Wise et al. 
( a.) 


$ 641. a aap _ REPLY AND SUBSEQUENT PLEADINGS. 
, n genera 

641(1)—Demurrer to replication that insured did not provoke difficulty in which he was 
shot should be sustained, where it was interposed as answer to defense that accident 
insurance policy did not cover injuries intentionally inflicted. National Life & Accident 
Ins. Co. v. Hannon. (Ala.) 

(2). Estoppel and waiver. 

641(2)—Demurrer or replication in suit on health policy setting up waiver by agent of insurer 
held properly overruled, in absence of showing in pleadings that insurer had provided that 
Code 1923, § 8477 should be law of association, or that policy contained stipulation against 
waiver by subordinate officers or members. In suit on health policy sustaining demurrer 
to rejoinder setting up provisions of constitution and by-laws that no subordinate branch 
or officers should have authority to waive any provisions in policy, to meet replication 
setting up waiver by defendant’s local agent, held reversible error, notwithstanding there 
was no bill of exceptions. Police & Firemen’s Ins. Ass’n v. Crabtree. (Ala.).......... 

641(2)—That reply, correctly statutory rule of estoppel on valued policy of insurance, referred 
to Rev. St. 1919, Sec. 6229, which applies only to realty, instead of section 6239, appli- 
oe)” personality, held immaterial. Lundberg v. Equitable Fire & Marine Ins. Co. 

0. 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(3). Evidence admissible under pleadings. 

643(3)—Charge that insurer, to bar recovery must prove that insured’s statements to medical 
examiner as to health were wilfully false, fraudulent, material, and - my company 
to issue policy, held proper. Penn. Mut. Life Ins. Co. v. McGraw. (Ohic.) 
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§ 645. ISSUES, PROOFS, AND VARIANCE. ? 
(1). Issues made by pleadings. 
645(1)—Pleadings held not to create issue of suicide but existence of facts relied upon in 
avoidance of policy. Equity Life Assur. Soc. of United States v. Bailey. (Ky.) 
(2). Matters to be proved. 
645(2)—Allegation in petition that insurance agent requested insured to sign application and 
that he did so need not be a to establish oral contract of insurance. Murphy v. 
Great American Ins. Co. (N 
(3). Evidence admignible under pleadings. 
645(3)—Excluding evidence that insured was habityal drunkard held proper, where issue in 
action on omer was whether he was drunk at time of meeting death. Commonwealth 
Life Ins. Co. v. Burnett. (Ry)... cccccccccivceseccncsescerssccepoesreceseesscncee 
645(3)—Where amar pleaded fraud and non-compliance with ‘conditions, admission of evi- 
dence to show waiver held error; plaintiff having filed no plea in avoidance of defenses. 
In action on fire policy where insurer pleaded false statements in application, and plaintiff 
merely controverted defenses of ae, admission in evidence of what insured told agent 
who took application held error. Where, in action on fire policy insurer pleaded false 
statements concerning incumbrances in application in evidence of what deeds and public 
records showed concerning insurer’s indebtedness, held error. Insurance Co. of North 
America v. Gore. (KRy.).......ccccsccccscsccccccscsccvecccssvesccnsesesevessssseses 
645(3)—New contract to insure held not to warrant recovery for loss of building on — 
not owned by insured where it was not pleaded. Boston Ins. Co. v. Hudson. (U. 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—When letter is sent out by post and mailed, properly addressed, presumption of re- 
ceipt by party to whom addressed arises, = remains until overcome by contradictory 
evidence. United States Fire Ins. Co. v. C. Adam Mercantile Co. et al. (Okla.) 
646(1) Terms of fire policy measure insurer’s Hability and insured must prove he is within 
mg a to recover. Fidelity Union Fire Ins. Co. of — ex., v. Kelleher. 


(U. ‘ 
(2). Avoidance and forfeiture—Insurance of property. 
646(2)—Burden is on insurer to establish fact of overvaluation and of fraud to avoid policy on 
that ground. Bull Dog Auto Ins. Co. y. Crowley. (Tex.).....0...+6. bog sien, selene as 
646(2)—Burden is on insurer to prove change in interest, title, or possession of property. 
Dixie Fire Ins. Co. v. Henson et al. (Tex.)......-ceccecceccccccencecccnssceveeccees 

(3). Life and accident insurance. 
646(3)—Insurer, to cancel life insurance policy and defeat action thereon, had burden of estab- 
lishing alleged fraud in securing insurance. Bankers’ Reserve Life Co. v. Crowley. (Ark.) 
646(3)—Accident insurer has burden of proving that insured’s ae were false 
og that insurer relied on their truth and was deceived thereby. ison v. Southern Surety 





(Ia.) 
646(3)_—Insured’s statements to medical examiner as to health cannot, under “Gen. Code, 
§ 9391, be offered in evidence to bar recovery on policy until insurer shows they were 
false and fraudulent. Penn Mut. Life Ins. Co. v. McGraw. (Ohio.)........eeece0s 
646(3)—No recovery can be had on life policy if there was deliberate attempt made to deceive 
insurer as to material facts, but burden of proving fraud is on party alleging it. Livingood 
v. New ¥ork Life Ins. Co. (Pa.)....... ces seceeccesese  seccecscececccscesccesecees 
(5). Estoppel and waiver as to avoidance and forfeiture. 
646(5)—There is no presumption that agent, accepting application with knowledge of insured’s 
a by another company, communicated information to insurer. New York Life 
. Co. v. Goerlich. (U. S.) 
(6). Risk and cause of loss in general. 
646(6)—Accident insurer has burden of proving that death of insured came within exception 
in policy excepting injuries from intentional acts of another. Under exception in accident 
policy as to intentional act of another, assault by person committing or attempting to 
commit robbery excepted; burden on insurer did not shift, on showing that injury was 
intentional act of another. Presumption is that injuries to insured, though inflicted by 
another, were not intentional. Olson v. Southern Surety Co. (Ia.)...........eeeeeeees 
646(6)—Burden is on plaintiff suing on life and accident policy to show that death resulted 
from accident; in action on life and accident policy, in case of doubt whether death was 
result of accident or suicide, presumption against suicide stands until overcome by evidence 
sufficient to outweigh it. Webster v. New York Life Ins. Co. (La.) Pidadiadidddda ins 
646(6)—Burden of proving that loss was caused by fire, within fire insurance policy is on 
insured. Pocahontas Tonner Co. v. Fidelity Phenix Fire Ins. Co. (N. Y.). 
646(6)—Under credit insurance policy, burden held on insured to prove that, at time of trans- 
action with bankrupt before term of policy, bankrupt was in sound financial condition. 
Goodfriend v. American Credit Indemnity 0. Ed Badawwadic 64s. duthwr woms oSbnee ce ceus 
646(6)—Presumption of accident arises from proof of death by exterrial violence, and 
burden is on insurer to prove suicide. Fort Worth Mut. Benev. Ass’n. v. Jennings 
C6: Mhet BBR). v 540 09050 ih. cowee vids bias dae Rsk begin’ len cen eee Sawin kee deb eauslae ae 
646(6)—To recover under maritime insurance policy for loss of barge, libelant must show loss 
from a peril snmered, aeeinst. Western Assur. Co. of Canada v. Shaw. (U. S. 
(7). —— Suicide 
646(7)—Burden is on plaintiff suing on life and accident policy, to show that death resulted 
from accident; in action on life and accident policy, in case of doubt whether death was 
result of accident or suicide presumption against suicide stands until overcome by evidence 
sufficient to outweigh it. In action on life and accident policy, defended on ground of 
suicide, if there is no direct evidence of eyewitnesses or suicide note or declaration of 
intent, and circumstances are not such as to leave no room for doubt that deceased com- 
mitted suicide presumption is in favor of accident, and motive or lack of motive is 
decisive. In action on life and accident insurance policy, presumption against suicide may 
be overcome by circumstantial, as well as by direct evidence. In action on life and accident 
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policy there is pesumetion. 5 sgpheat suicide, even if circumstances point with certainty to 
death by deceased’s own hand; in action on life and accident policy, if there is nothing 
from which to determine whether act roducing death was accidental or intentional, pre- 
sumption is that it was accidental. 4 action on life and accident policy defended on 
ground of suicide, if deceased had no strong motive for suicide, presumption would 
that his act was accident, but, if he had some strong motive for suicide, inference is that 
he killed himself intentionally. In action on life and accident policy presumption against 
sujcide does not exist, if insured was insane. In action on life and accident, policy, if there 
is suicide note or clear evidence of unequivocal intention to commit suicide, there is no 
presumption against suicide. In action on life or accident policy, if there are eye- 
witnesses to fatal act, or means employed and manner of death leave no room for doubt 
that insured committed suicide presumption against suicide is overcome, and there is no 
reason to seek for motive. In action on life or accident policy, if deceased kills himself 
immediately after or attempting with near success, hemlalils on another, or while fleeing. 
from pursuit after committing grave crime, presumption against suicide is overcome. In 
action on life and accident policy defended on ground of suicide, burden is on defendant 
- show motive, if motive be essential to overcome presumption against suicide. Webster 
New York Life Ins. Co. ) 

646(7)—Burden is on insurer to show that insured violated terms of policy ¥) act of self- 
destruction. Sanders v. Commonwealth Life Ins. Co. of Kentucky. (S. 

646(7)—Presumption of accident arises from proof of death by external “oie 
burden eee insurer to prove suicide. Fort Worth Mut. Benev. Ass’n. v. Tanuinae 
et al. (Tex.) 

646(7)—Presumption on issue of suicide raised by insurer is that deceased did not take his 
own life, but came to his death either accidentally or at hands of another. Burden of 
establishing defense of suicide is on insurer interposing such plea. Tabor v. Mutual 
Life Ins. Co. of New York. (U. S.) 

646(7)—In action on life policy, burden is on defendant to establish defense of suicide, and 
court should nct direct verdict for defendant on that issue, unles facts and circumstances 
proved are such as to permit of no other reasonable inference, Equitable Life Assur. 


Soc. of the United States v. Stinnett. (U. S.)....cccceccccccccerseccecccccccceeeess 818 


(8). Extent of loss and liability of insurer. : 
646(8)—In determining cost of reconstruction of property destroyed by fire, cost of material 
and lumber in 1921 will be presumed same as in 1924. Niagara Fire Ins. Co. v. Sellers. 


(Colo.) 
646(8)—Tastraction that insurer has burden of showing depreciation of insured property below 
ei for which it was insured held serene error. Taylor v. Connecticut Fire Ins. 
oO. a .) 
§ 647. ADMISSIBIL ITY OF EVIDENCE. 
647—Carbon impression of letter written on typewriter made by, same stroke of keys as com- 
panion impression, is “original” and either impression is primary evidence of contents of 
letter; notice to produce original mailed letter in order to inteadues one of retained carbon 
copies, made by same “en of keys of typewriter as osiginet United 
States Fire Ins. Co. v. C. Adam Mercantile Co. et al. 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—In action on fire policy, admission of evidence of transactions between insured and 
agent who wrote policy, after latter ceased to be insurer’s agent, held error. Insurance 
Ce Gs Deekee Gee, ©, SORE. “CUP aa ds cnnndick @ktaseahuwed tebe Aa miata 7 eeeeckeee 
648(1)—Permitting beneficiary, who was brother of insured, to testify that insured owned 
him $2,500, and difference between that and $5,000, and insured’ s wife and children, held 
proper as explaining how policy was made in his favor. Sanders v. Commonwealth Life 
me Co. (S £) 
648(1)—Witness could properly testify as to insurance company’s custom in entering licy 
number on insurance notes, but his testimony as to what such numbers indicated was 
properly excluded, inference therefrom being for jury. Hartford Fire Ins. Co. v. Garvin 
et a -) 
§ 650. —— APPLICATION FOR INSURANCE. 
650—Insurer’s refusal to furnish beneficiary copy of application, photostatic copy of which was 
attached to policy sued on when issued, held not to render application inadmissible. New 
York Life Ins. Co. y. Goerlich. (U. 8S.) 
§ 651. POLICY OR OTHER CONTRACT. 
(1). In general. 
651(1)—Evidence of insured’s actual purpose | in orally requesting extension of insurance risk 
on changing location not called to bs at s agent’s attention, held inadmissible. A Perley 
Fitch Co. v. Phoenix Ins. Co. (N. H.) 
§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
, (1). Insurance of property. 
654(1)—In action on fire policy, evidence of conviction of plaintiff’s husband for violating laws 
against the use of explosives or inflammable fluids held properly excluded. Goldstein v. 
orthwestern Nat. Ins. Co. (N. J.) 
§ 654%. PAYMENT OF PREMIUMS. 
65414—Testimony, in action for life insurance, where defense was non-payment of assessment, 
as to assessments, payments, and their application, was proper. It was error to exclude 
testimony as to the levying of assessments by the board of directors, and copies of their 
resolutions in so doing in action for life insurance. Mutual Aid Union v. Lovitt. (Ark.) 
§ 655. FRAUD OR MISREPRESENTATION. 
(1). Insurance of property. 
655(1)—To entitle policy to relief at law or in equity, fraud must be distinctly alleged. Facts 
constituting fraud should be set out clearly, concisely and with sufficient particularity 
to apprise party of what he is called on to answer. Fraud set up as defense must relate 
specifically to contract or subject matter in litigation; -in absence of alleged fraud if con- 
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tract would have been executed in manner in which it was if fraud had not bean pee 
petuated it is not material; “‘material fraud.” Great American Ins. Co. of New 
v. Suarez. (Fla.) 

655(1)—Where insurer pleaded false statements in application, exclusion of evidence showing 
what other companies would have done with application, showing true statement of value 
and incumbrances, held error. Insurance Co. of North America v. Gore. 

(2). Life’ and accident insurance. 

655(2)—Statement of insured after issuance of policy, that he had previously suffered from 
night sweats, held properly excluded as too indefinite to prove characteristic symptoms of 
tuberculosis. Statement by insured, applying for disability benefits under life policy issued 
August 23, that his illness began late in August held properly excluded as too unceratin 
to seer: finding that illness antedated policy. Livingood v. New York Life Ins. Co. 


¢ 

655(2)—Jury could properly consider testimony as to insured’s good character and honesty 
in determining whether insured practiced fraud on insurer in his answers to questions 
in. application. Rogers v. Atlantic Life Ins. Co. - (S. 

(4 


). 

655(4)—Evidence held not to show that value of automobile at time of conversion equalled 
amount of defaulting purchaser’s indebtedness so as to entitle finance company to 
recover whole —s. sued for from insurer. Automobile Finance & Securities Co. 
v. Glove ee (La.) 
659. “Sr OR INJURY TO PERSON INSURED AND CAUSE ° 
THEREOF 

(1). In general. 
659(1)—Where insurer admitted death of insured, written proof thereof was irrevelant and 


immaterial to establish any issue. Freeman v. Metropolitan Life ote: Ck CGR es aaces < 1047 


659(1)—In action on life and accident policy, verdict of coroner’s jury, although competent as 
roof of death, is not even prima facie competent as tending to prove cause of death, 
ing only opinion as to such cause. Webster v. New York Life Ins. Co. (La.) 

659(1)—Exclusion of certified copy of death certificate showing insured died of cancer of 
eight months’ duration held error, where he had suieaoieden that he was in good health 
within such time. Williams v. Mutual Life of Illinois. (Mo.).... 

2). Suicide. 

659(2)—Where defense to action on life or accident policy is suicide, any legal evidence is 
admissible to throw light on circumstances and causes of death. Webster v. New York 
Life Ins. Co. (La.) 

659(2)—Ruling as incompetent question as to suicide of brother of insured held gre in 
action on life policy. Sanders v. Commonwealth Life Ins. Co. of Kentucky. sc Cc.) 

659(2)—Evidence held admissible as rebuttal of evidence showing possible reason for suicide 
of insured in action on life policy. Equitable Life Assur. Soc. of the United States v. 
Stinnett. (U.S. 

§ 660. VALUATION OF PROPERTY. 

660—In action on fire policy, evidence of original cost of property in 1921 held relevant and 
admissible as to cost of replacing property immediately after fire in 1924. Niagara Fire 
Ins. Co. y. Sellers. (Colo.) 

660—In action to recover on theft and fire policy covering used automobile, which was 
stolen and practically destroyed by fire, booklet entitled “national used car market 
report” was admissible on issue as to value of car. In action on fire and theft policy 
for loss of automobile, evidence of amount paid for used car thirteen months prior 
to loss was not admissible in evidence on issue of value thereof at time of lass. 
Whitcomb et al v. Automobile Ins. Co. of Hartford. (Minn.)............cccccececees 

660—Insured’s financial statement to Bank held admissible to corroborate witness, and show 

undervaluation of merchandise. Atlas peeeeenee Co., Ltd. v. Hurst. (U. S.) 
664. ESTOPPEL OR WAIVE 

664—In action on policy stipulating that it should be void for misrepresentation as to 
ownership, evidence that agent issuing policy knew that full ownership. was not in 
insured held admissible; where agent, issuing fire insurance policy, knew that full 
ownership of property was not in insured, insurer was estopped to assert policy 
stipulation as to full title to insured property, notwithstanding provision that policy 
terms embodied all agreements and no agent of insurer could waive its terms, unless 
written waiver was attached to policy. Brown v. Globe & Rutgers Fire Ins. Co. (Ga.). 

664—In action on automobile theft policy, examination of defendant made under policy held 
properly admitted on issue of waiver of proof of loss. In action on automobile theft 
policy, letter written by defendant to insurance and banking department held properly 
admitted on issue of waiver of proof of loss. Shapiro v. Security Ins. Co. Mass ° 

664.—Evidence of insured’s statements to insurer’s agent, when applying for policy, that they 
did not intend to keep iron safe, held admissible to show insurer’s knowledge that iron-safe 
clause was not being complied with. Mackey et al. v. Homé Ins. Co. of New York. (Mo.) 

664—Admission of evidence that agent of fire insurance policy, after non-waiver agreement, 
had said that he had agreed to settle held not error. Gol stein v. Northwestern Ins. Co. 


664—Admitting evidence of substitution of policies by agents on removal of property 
to country held proper on issue of whether insurer had waived condition limiting 
insurance to first residence. Hydrick v. Milwaukee Mechanics’ Fire Ins. Co. (S. C.).. 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Evidence held sufficient to show widow’s mental eis to settle claim under oe 
on husband’s life when she signed release. Security Life Ins. Co. v. Leeper. (Ark.). 
665(1)—Finding of vexatious refusal to pay loss and allowance cf damages and coe, * 


145 


356 


fees therefor held warranted. Lundberg v. Equitable Fire & Marine Ins. Co. (Mo.)....1123 


665(1)—Finding that firm at whose instance insurance broker obtained policies, was not 
authorized to act for corporation sued for premiums, held warranted. That mortgagee 
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was named beneficiary in policies, held not to show that firm, at whose instance broker 
suing mortgagee for premium obtained as was mortgagee’s agent. Frank B. Hall & 
.. Inc., v. Lyon, Singer & Co. (Pa.). 
. The contract. 

665(2)—In suit on notes for insurance policies, where no sort of delivery was required 
by contract, evidence held to demand finding of constructive delivery to defendant, 
and directed verdict for him was without supporting evidence. Home Ins. Co. of 
OW Taek. ©, Geeeee.. COR). . ::.0:0:cmadae npn waednee arene beidinnnn ama anibel iitidcan 

65) ~- Teer _by insured that oral contract was for insurance in defendant’s company, 
held sufficient, in absence of evidence that agent represented any other company. Murphy 
v. Great American Ins. Co. 0.) 

665(2)—Evidence held insufficient oe show that local agent had authority to promise, 
half of mutual fire insurance association, to have fire policy transferred to purchaser. 
Gogowski et al. v. Erie & yang County Farmers’ Assn. (N. Y.) 

665(2}-—To constitute contract of life insurance, there must be meeting of minds of 
parties as to all material terms and provisions, including amount and manner of pay- 
ment of premiums; in action on life insurance policy, evidence held to show that minds of 
= had never met concerning amount and manner of payment of premium. 
tenburn v. Metropolitan Life Ins. Co. (Okla.) 

665(2)—Evidence held to warrant finding that insured accepted counter offer of company 
respecting life insurance policies, and that there was therefore a mong. of the 
minds ere complete contract. Aetna Life Ins. Co. v. Bundscho. (U. 

(3). Avoidance and forfeiture. 

665(3)—Evidence held to warrant finding that assured’s death was from disease originating 
more than 15 days after policy was reinstated. Great Southern Mut. Life Ins. Co. v. 
Harrell. (Ark.) 

665(3)—lInsurer suing to cancel life insurance policy and defending cross-complaint thereon held, 
not to have shown falsity of representations by insured as to condition of her health. 
Bankers’ Reserve Life Co. v. Crowley. (Ark.) 

665(3)—Insurer held not to have sustained burden of showing that insured’s representation 
that his habits of life were correct and temperate was knowingly false and made with 
intent of deceiving insurer. Olsen v. Southern Surety Co.  (Ia.)........+.eeeees seen 

665(3)—Findings of jury that buyer of automobile under conditional sale contract did not 
breach condition of theft insurance policy, and that he was not negligent, and that seller 
which has custody was negligent held sustained by evidence. Buell et al. v. United 
Firemens Ins. Co. (Minn.) 

665(3)—Insurer’s allegation in answer that it would not have issued policy had it known 
that insured’s statements. as to health in application were false, is sufficient, and need 
not be shown by direct proof. Simpson ‘v. Metropolitan Life Ins. Co. (Mo.).......... 

665(3)—Evidence held to show that mortgage on insured property never became subsisting 
lien. Taylor v. Connecticut Fire Ins. Co. (Mo.) 

Ca in procurement of life insurance policy held established. 

v. Renault. (N. J.) 

665(3)-—Finding of jury that fire policy had not been avoided because of presence of alcohol 

and gasoline on premises, in violation of policy, held against weight of evidence. Gold- 
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665(3)—Evidence held not to justify conclusion that insured was aware of existence of tuber- 


cvlosis at time he applied for policy. Livingcod v. New York Life Ins. Co. (Pa.)....1053 


665(3)—Jury’s findings in action on life policy that statements in application for life insurance 
as to health were true held not supported by evidence. National Life & Accident Ins. 
Co a Re, Re i ee SP es eS 

665(3)—Evidence showing former policy issued, but failing to show that it was still in force, 
held not to ‘sustain defense based on condition against other insurance. National Life & 
Accident Ins. Co. v. Kinney. (Texas.) 

4). Loss and liability of insurer in general. 

665(4)—Where there was evidence showing that damage was caused entirely by lightning, in 
action on poli re. loss by lightning, but not by wind, verdict for insured held not 
speculative. lone! Ins. Co. v. Wolfman. (Del.) 

665(4)—In action on policy insuring loss by robbery, verdict for er held not against 
evidence. London Guarantee & Accident Co., Ltd. v. Massman (Ky.) 

665(4)—Stipulation in action on fire policy on "tanning factory that proper completion of 
tanning required use of specified quantity of fresh tanning liquor daily, held not to show 
that in order to prevent deterioration of hides in process it was necessary to complete 
process before proper quality of tanning anor — have been obtained. Pocahontas 
Tanning Co. v. Fidelity Phenix Fire Ins. Co. (N. Y.) 

665(4)—_Insured has burden of proving material allegations of cause of ogien on automobile 
theft policy by preponderance of evidence. Schenectady Varnish Co., Inc., v. Automobile 


109 


166. CO .o€ Faerereee,, GON, GOR Cite Saduovaccscrasecarcusesescecscceneettetdeace 1013 


665(4)—Evidence held to show that debtor was insolvent within meaning of policy of credit 
insurance. Evidence held to show that debtor had absconded so as to be insolvent within 
meaning of policy of credit insurance; “‘Absconding debtor.’”’ Kershbaum v. London 
iets Of AAC CO. LOWLY <a 65.0 0'05:6 ch cha cnehchve sa emhseheaeded wa ae canons need 

665(4)—Evidence held to show that there was at no time probability of constructive total loss 
of ship at dock within meaning of policy. Chicago S. S. Lines, Inc., et al. v. United 
States Lloyds, Inc., et al. (U. S.) 

665(4)—Evidence held to show that sinking and loss of inland water vessel being towed on 
open sea was nct result of its unseaworthiness, so as to release liability of insurer. 
Compania de Navegacion, Interior. S. A. v. Fireman’s Fund Ins. Co. (U. S. 

5). Life and accident insurance. 

665(5)—Where exception in policy did not extend to all injuries inflicted by intentional act of 
another, insurer does not bring itself within exception by proving general fact that injuries 
were so inflicted. One suing on accident policy covering death by external violent and 
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accidental means sustains burden by showing death resulted from such means. Insurer 
showing that injuries inflicted on insured were intentional, but not showing that perpetrator 
was not committing or attempting to commit robbery or burglary, held not to bring itself 
within exception as to intentional acts of another. Insurer, to bring itself ‘within exception 
as to injuries from intentional act of another, must conclusively show that blows which 
inferentially fell on insured, intervening in quarrel, were intended for him. Olson v: 
Southern Surety Co. (la.) 

665(5)—Finding that insured met death, while sober, and not onenaed in violation of law, held 
against evidence. Commonwealth Life Ins. Co. y. Burnett. (Ky.). 

665(5)—In action on accident insurance policy, evidence held not to sustain finding ‘that 
insured assaulted another with deadly weapon and received fatal injuries in affray so 
nrovoked. Lothrop v, Travelers’ Ins. Co. (Minn.) 

665(5)—In action on accident policy, evidence held to support finding that insured was not 
aggressor in encounter in which he was shot to death. Crist v. ssachusetts Bonding & 
Ins. Co. (Mo.) 

665(5)—-In action on life and accident policy, in view of evidence rendering judgment for 
plaintiff based on four years disability with interest was not error and overruling motion 
= increase amount to sum corresponding to five years ern. with interest was not 

ror. Eastep v. Northwestern Nat. Life Ins. Co. (Nebr.) 
665 (3)—-Bvidence held to show that injury made visible contusion on exterior of instired’s 
within accident policy. Harasymczuk v. Massachusetts Accident Co. (N. Y.). 

665(8) Evidence held to sustain finding of total on in action on accident insurance 
policy. Brown v. Missouri State Life ins. Co. _€S. CC.) 

665(5)—Special finding that murderer of insured broke into house with intent to murder held 
required by evidence. Order of Commercial Travelers of America v. Williams (U. S.). 

665(5)—Where insured was under charge of physician and bandaged himself every morning, 
held evidence sustained finding of compliance with provision of accident policy requiring 
treatment of physician once in each seven days. Emerson v. Old Line Life Ins. Co. 
of America. (Wis.) 

(6). Suicide. 

665(6)—Defendant sued on life or accident policy, has burden to establish defense of suicide 
to exclusion of every other reasonable hypothesis. Defense of suicide to action on life and 
accident is sustained, if facts and circumstances exclude reasonable certainty any hypothesis 
of death by other means. Among important circumstances in determining whether insured 
died from accident or suicide are physical circumstances attending death, preparations for 
death, and motive, if any. If action on life and accident insurance policy is defended on 
ground of suicide highest importance is attached to absence of adequate motive. In action 
on life and accident policy, defended on ground .of suicide, if there is no direct evidence 
of eyewitnesses or suicide note or declaration of intent, and circumstances are not such 
as to leave no room for doubt that deceased committed suicide presumption is in favor of 
accident, and motive or lack of motive is decisive. Motive or lack of motive for suicide 
is of itself major circumstance and prime consideration on which insurer’s defense of 
suicide ae although not always, turns. In action on life and accident policy, 
defended on ground of suicide declaration of intent to take life and previous attempts at 
suicide must be established unequivocally and with reasonable certainty. Time between 
flight by insured’s wife and when insured killed himself held, on evidence, not sufficient 
for him to have become desperate from remorse from having robbed his employer or from 
fear of discovery of alleged theft so as to give him motive for suicide. Where insured’s 
employer although suspecting him of theft, had openly abandoned any further 
attempt to detect it more than one month before insured killed himself, fear 
of discovery held, on evidence, not motive for suicide, set up as defense by insurer. Fact 
that total of sums desposited in and drawn out of bank by insured were more than his 
salary was no proof that he was robbing his employer, so as to establish motive for 
suicide set up as defense to action on life and accident policy. Evidence held insufficient 
to show that insured was robbing his employer so as to give him motive for suicide; 
evidence held not to show that insured was under apprenhension of having alleged thefts 
from employer discovered so as to give motive for suicide: evidence held to show that, 
even if insured had been under apprehension of discovery of alleged thefts at time of 
death, his condition at such moment, and suddenness with which it happened, precluded 
idea that such apprehension was operating on his mind, giving him motive for suicide, where 
insured was last seen alive while intoxicated, and was attempting to undress himself, and 
going toward clothes closet and short time afterwards was found dead from bullet wound, 
near pistol, physical circumstances did not exclude beyond reasonable doubt possibility 
of death from accident. Webster v. New York Life Ins. Co. a 

665(6)—Evidence held not to show that only reasonable conclusion was that insured met 
death by suicide. Fort Worth Mut. Benev. Ass’n vy. Jennings et al. (Tex.).......... 

665(6)—Uncontradicted facts held to establish as matter of law that_insured while sane com- 
mitted suicide. Van Crome vy. Travelers’ Ins. Co. of Hartford, Conn. (U 

665(6)—Where evidence of suicide is circumstantial, it fails as defense to life policy, unless 
circumstances exclude with reasonable certainty any hypothesis of death by accident or 
act of another. Tabor v. Mutual Life Ins. Co. of New York. (U. S.) 

(7). Proof and adjustment of loss. 

665(7)—Evidence that proofs were delivered to adjuster Tee) to support finding of proof of 

loss by insured. tna Ins. Co. et al. v. Jackson. (Tex.) 


665(7)-—Release executed by beneficiary of life policy pa valid on evidence. 
Connecticut General Life Ins. Co. of Hartford. (U. S.) 


665(7)—Where after accident insured suffered continuous pain, but on advice of physicians 
that accident was not its cause refrained from sending notice of injury to accident insurer 
until advised otherwise, held that evidence sustained finding that notice complied with 
requirement of policy of sending notice as soon as reasonably possible. Emerson v. Old 
Line Life Ins. Co. of America. (Wis.) 
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(8). Estoppel or waiver. 
665(8)—Insurer’s letter, declining to accept proof of loss as not stating all other insurance, 
covering property, held not to show waiver of forfeiture after full knowledge of breach 
of provisions against other insurance. Caledonian Ins. Co. v. Jones. (Ala.) 
665(8)—Insurance company by agent’s statement on disappearance of insured, held, under 
evidence, | to have elected to make payment to insured’s stepdaughter under “facility of 
payment” clause, if she ~~ remiums and ——— to insist on a 
executor or administrator. w v. Prudential Ins. Co. of America. 
665(8)—Under evidence, insurer i estopped to deny valuation placed on me a by its 
agent. Cohen v. Ft. Dearborn Casualty Underwriters. (Mo.).........seseeceeeeeeees 
665 (8)—Evidence held insufficient to establish method of doing business, constituting waiver 


of requirement that first premium be paid before policy became effective. tna Life 
Ins. Co. v. Johnson. 


(U. 

§ 666. AMOUNT OF RECOVERY. 

666—Where total insurance on automobile practically destroyed by fire was $2,500, and 
interest from date of loss to date of trial was $473, verdict of $2,790 was not 
excessive. Whitcomb et al v. Automobile Ins. Co. of Hartford. (Minn.) 

666—Insured, suing on accident policy, held not entitled to indemnity for two-week period 
during which, though disabled, he attempted to work, and for which no claim was filed 
= a sought to amend complaint at trial. Harasymcezuk v. Massachusetts Accident 

o. ¢ 

666—Where accident policy provided for specified weekly payment to insured so long as she 
was disabled from accidental injury and required insured to furnish physician's report 
of her condition every 30 days on insurer’s refusal to continue further payments, insured 
was pe to sue for breach of entire contract. Federal Life Ins. Co. v. Rascoe. 


(U. 
§ 668. SUESTIONS FOR JURY. 
(1). In general. 
668(1)—In absence of testimony questioning obvious legibility of ee for life insurance 
legibility should not have been submitted to jury. Bellestri-Fontana v. New York Life 
Tee: ‘Ge CORRS) in eic6 oki cd Jiechi ccc sccdcadesehneenemancecetbes subesest 
668(1)—In action on fire insurance policy, on conflicting evidence, refusal to nonsuit a 5 
or direct verdict for defendant was not error. Frank v. Security Ins. Co. (N. le 
668(1)—Question of whether insurer’s agent suggested that ‘person take out insurance on 
life of brother, and had knowledge that he was beneficiary, and — 
held properly submitted to jury. Rogers v. Atlantic Life Ins. Co. 
(2). Agency. 
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668(2)—Jury might properly infer that person whom insured was directed to see at insured’s 


general office, and who denied liability spoke with authority. National Fire Ins. Co. v. 
Crooker. (Ind.) 

668(2)—Whether insurance agent or broker who procured life insurance policies was insured’s 
agent to accept delivery of policies held question gf fact for trial court sitting without 
a jury. Aetna Life Ins. Co. v. Bundscho. (U. 

). The contract in general. 

668(3)—Insured held not entitled to directed verdict in suit to recover insurance on property 
destroyed at original location hecause of compliance with request for extension of risk on 
removal of property which did not require cancellation of original risk; “cover.” A. 
Perley Fitch Co. y. Phoenix Ins. Co. (N. H. 

668(3)—Retention by insurance company of application and notes given for premium, together 
with evidence that number of policy issued according to custom appeared on notes, held 
to warrant inference that policy had been issued, and to present issue of fact for jury. 
Refusal of court to hold as matter of law that retention of notes and application for in- 
surance by insurer was not acceptance thereof held proper, as such retention did not 
exclude every other reasonable inference. Hartford Fire Ins. Co. v. Garvin et al. (S. C.) 

. Avoidance and forfeiture. 

668(4)—In action on merchandise fire policy with “iron safe” clause, plaintiff held to make 
case for jury. Cantor v. Insurance Company of North America. (Mo.) 

668(4)—Fraud and false swearing in statements in proofs of loss and inventories, as to cause 
of fire and loss and value of property, and claiming total loss. for each of two causes, 
held for jury. Atlas Assurance Co., Ltd. v. Hurst. (U, S.) 

Title or interest in, possession of, or incumbrance on, property. 
668(5)—Whether instrument executed by owner on property covered by fire policy was sale 


of interest, or merely a mortgage, was question of fact. Dixie Fire Ins. Co. v. Henson 
et al. (Tex. ) 


(6). Fraud or misrepresentation in general. 

668(6)—Whether plaintiff. misrepresented to adjuster that insured car had never been in 
collision, and made misrepresentations to insurer’s attorney as to renewal of insurance, 
_ naar a ei question for jury in action on theft policy. Shapiro v. Security Ins. 
0 Mass. 

668(6)—Whether insured made representations in application or any statement to insurer’s 
agent as to matters alleged to have been misrepresented held for jury. Mackey et al. 
v. Home Ins. Co. of New York. (Mich.) ... 2.606. c0scccccsccccennccceccceccccsccesces 

668(6)—Usually jury must decide whether misrepresentation in obtaining insurance had in 
fact been made, whether it is material, whether made with intent to deceive and defraud, 
and whether matter misrepresented increased risk of loss; in action on health policy 
defended on ground of false statements in application, in showing that insured had mis- 
stated nature of ailment, submitting questions whether misrepresentations had been made, 
whether they were material, whether they were made with intent to defraud and deceive, 
or whether they increased risk of loss, to injury, was necessary. Mack v. Pacific Mut. 
ee eS aR re eee ee EEE OF 

668(6)—Question of good faith in making misstatements of essentials facts in life policy is 
for jury. Livingood v. New York Life Ins. Co. (Pa.) 
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668(6)—Whether applicant for insurance by his answers to questions in application intended 
to practice fraud on insurer held for jury. Rogers v. Atlantic Life Ins. Co. adorn 

668(6)—Evidence held sufficient to raise question under Rev. St. 1911, Art. 4947 whether 
alleged misrepresentation, as to value of insured automobile was “material to the risk.” 
Bull Dog Auto Ins. Co. v. Crowley. (Tex.) 

668(6)—-Whether rejection for life insurance is material to later accident risk must be 
determined in each case on its own oS and may be question for jury. Columbian Nat. 
Life Ins. Co. v. Harrison et al. (U. 

(7). Health, condition, i A pseies of insured. 

668(7)—Usually jury must decide whether misrepresentation in obtaining insurance had in 
fact been made, whether it is material, whether made with intent to deceive, and defraud, 
and whether matter misrepresented increased risk of loss; in action on health policy de- 
fended on ground of false statements in application, in showing that insured had mis- 
stated nature of one ailment submitting questions whether misrepresentations had been 
made whether they were material, whether they were made with intent to defraud and 
deceive, or whether they increased risk of loss, to jury, was necessary. Mack v. Pacific 
Mut. Life Ins. Co. (Minn.) 

668(7)—Whether insured made false and fraudulent statements to medical examiner as to 
health and whether beneficiary participated in such fraud held for jury. Penn Mutual 
Life Ins. Co. v. McGraw. (QONIO.).......cccccececocccecccccssccsvereccccccccccens 

668(7)—Question whether insured in answering ‘“‘no” to questions relative to operations 
intended to deceive insurance company held properly submitted to jury under evidence 
showing that he had knowledge except that it was minor operation. Rogers v. 
Atlantic Life Ins. Co. (S. C.) 

668(7)—In action on life insurance policy issued without examination, defended on ground 
of violation of condition declaring policy void if insured were not in good health at time 
of issuance, evidence held for jury on question whether condition had been violated. 
National Lifé & Accident Ins. Co. v. Kinney. (Texas.) 

668(7)—False representations concerning prior applications for insurance and rejections held 
material as matter of law. New York Life Ins. Co. v. Goerlich. (U. S.) 

(8). —— Payment of premiums. 

668(8)—On question of forfeiture for non-payment of assessment where mutual fire 
insurance policy provided that mailing notice of assessment on premium note should 
be deemed legal service upoh insured, issue as to whether insured received such 
notice held improperly submitted. Robbins v. Farmers’ Mut. Fire Ins. Ass'n. (N 

668(8)—In action on insurance policy on issue of forfeiture for non-payment of assessment, 
on conflicting evidence, question whether notice of assessment was mailed by defendant 
insurance company to insured held for jury. DeVries v. Spring Valley Tp. Mut. 


bet ap te ner Tee eee ee, ee ey ee te ere , 


668(8)—Submission to jury of ae whether second premium was held error under the 
evidence and judgment N. O. V. held proper, McKenney v. Phoenix Mut. Life Ins. Co. 
(Wash. ) 
(9). —-— Increase of risk. 
668(9)—Ordinarily, question of increase of hazard within fire insurance policy is one of fact, 
but installation of stills and storing large quantities of — increase of hazard as 
matter of law. Coffaro v. Queen Ins. Co. of America. (N. 


668(9)—Where tenant’s occupancy renders risk on fire fe Ry hazardous is question of° 


fact. Dixie Fire Ins. Co. v. Henson et al. (Tex.) 


(10). Loss and liability of insurer in general. 
668(10)—-Where uncontroverted evidence established injury to insured automobile as result of 
collision covered by policy, trial court did not err in giving general charge for plaintiff, 
— amount of damages to jury. Indemnity Ins. Co. of North America v. Gardner. 


a.) 

668(10)—-Whether holder of automobile liability insurance policy co-operated properly with 

leprae in defense of damage suit by on injured by insured’s truck held for jury. 
Continental Auto Ins. Ass’n. (Mo.) 

668(10)— Evidence held sufficient to take to jury question whether insured burned house to get 
ear ae connived at or participated in burning it. Taylor v. Connecticut Fire Ins. 
Co. (Mo 

668(10)—Whether insured under policy insuring against robbery suffered loss by burglary 
or robbery held for jury. Biederman et al v. Commercial Casualty Ins. Co. (N. J.). 

668(10)—Evidence held for jury on question whether car was stolen by employee Si owner. 
Lower Main Street Bank et al. v. Caledonian Ins. Co. (S. C.) 

668(10)—Refusal to direct verdict for fire insurer for want of evidence of damage done by 
explana, as distinguished from fire, held proper. Atlas Assurance Co., Ltd. v. Hurst. 


668(10)—Whether damage was all caused by fire preceded we -xplosion on nearby premises, 
held pees submitted to jury. Connecticut Fire Ins. Co. Hartford, Conn. v. Hurst. 


668(10)—Where building partially destroyed by fire was condemned and torn down, becoming 
total loss to owner, it was a question for jury ws such loss was result of the fire. 
earn et al. v. Royal Ins. Co., Ltd., et al. (U. S.) 
11). —— Life and accident insurance. 
668(11)—Whether or not insured was injured by intentional act_of another who was not com- 
ouiting or attempting to commit robbery, held for jury. Olson v. Southern Surety Co. 


668(11) Whether automobile mechanic was totally disabled by injury to eye within clause of 
accident policy held properly submitted to ay Provident Life Ins. Co. v 
( Miss.) 

668—Whether insured’s death from gunshot wound was accident or suicide held for jury under 
evidence. Pacific Mut. Life Ins. Co. of California v. Brooks. S.) 
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(12), —— Suicide. 

668(12)—Evidence held to justify submission of issue whether insured was so insane at time 
of his self-destruction that he could not understand nature of act. Equity Life Assur. 
Sus. of Cited Biekee e Dee. Cea sis a's cocoa Boe sbine kaa > ob ck ba bce eecan 

668(12)—Whether death was result of accident or suicide is question of fact to be determined 
in view of circumstances attending it, and each case must stand on its won particular 
facts and circumstances attending it, and each case must stand on its own particular facts 
and circumstances. Webster v. New York Life Ins. Co. (Lai). .csccececsecsccececeve 

668(12)—Evidence held to warrant judge in submitting case to jury on issue of insured’s 
suicide. Sanders v. Commonwealth Life Ins. Co. of Kentucky. (S. C.)............-. 

668(12)—On evidence indicating suicide of insured, held, that it was proper to direct verdict 
for insurer. Planters’ Bank of Tunica, Miss., et al. v. New York Life Ins. Co. (U. S.) 

668(12)—Evidence as to whether insured had committed suicide, so as to. preclude recovery 
under policy, held to present question for jury. Determination of whether insured com- 
mitted suicide held fer jury, unless suicide was established conclusively. Tabor v. Mutual 
Life Ins. Co. of New York. U. S.) 

668(12)—In action on life policy, burden is on defendant to es.ablish defense of suicide, and 
court should not direct verdict for. defendant on that issue, unles facts and circumstances 
proved are such as to permit of no other reasonable inference. Evidence held not to 
establish defense of suicide, as matter of law, in action on life policy. Equitable Life 
Assur. Sce. of the United States v. Stinnett. (U. S. 

668(12)—Under evidence as to authority of agent to cancel existing fire insurance and substi- 
tute other insurance, substitution shortly before loss, without notice, a to present 
question for jury. New Zealand Ins. Co. v. Larson Lumber Cc. (U. S.)............ 

(13)—Amount or extent of loss. 

668(13)—Evidence held sufficient to go to jury on question of insured’s right to recover as for 
total disability. Metropolitan Lite Ins. Co. v. Bovello. (D. C.) 

668(13)—Evidence in action on double indemnity clause of policy held sufficient to entitle 
plaintiff to have case submitted to jury. Commonwealth Life Ins. Co. v. Burnett. (Ky.) 

668(13)—Amount of depreciation in value of insured motor truck at time of fire held fact 
question for jury, Te evidence was conflictins. Cohen v. Ft. Dearborn Casualty 
Underwriters. (Mo. 

(15). Seana or waiver. 

668(15)—Proof that insured was put to trouble and expense in making supplemental proof 
of loss held for jury. Caledonian Ins. Co. v. Jones. (Ala. 

668(15)—Refusal to withdraw from jury evidence that insurer sought to collect note after it 
became due held error, in absence of plea to support evidence. Insurance Company of 
Marth. Anmeten ‘a. Geen, § CD. nas cine rcntankudssacehenanecmass tddenane cnr eeaeaes 

668(15)—Whether adjuster had authority to make oral waiver of proof of loss, notwithstand- 
ing provision in policy, and whether such waiver was established, held, under evidence, 
questions for jury. Shapiro We Ce RO CC CM oe aks ue woken ta aed 

668(1*)—Testimony of insurer’s adjuster held insufficient to go to jury on question of 
waiver of proof of loss. Fenton v. National Fire Ins. Co. of Hartford, Conn. (Mich.). 

668(15)—Evidence held insufficient to take to jury question whether insurer waived clause in 
— theft (Mey requiring locking device. Doerr v. National Fire Ins. Co. of Hartford, 

0. 


onn 

668(15) "Agent's “nabides of removal of bump from insured’s face is imputed to insurer, 
and question of insured’s waiver thereof held properly submitted to jury. Rogers v. 
Atte Tite Pass Ce (BME ys cdot cuden ccstcncsn ade CAMdeear cance coe eten ede 

668(15)—Whether insurer by accepting payment of eighty cents from insured for additional 
paid-up insurance, waived requirement of loan certificate, held for jury. Ginyard v. 
Lincoln Ins. Co. (S. C. 

668(15)—Whether indulgences granted insured by insurer constituted waiver is question 
for jury. When all facts, taken together, are sufficient to warrant inference of waiver 
of policy condition, such question is properly for jury, though no one fact alone 
warrants such inference. Cope v. Jefferson Standard Lite Ins. Co. (S. C.) 

§ 669. INSTRUCTIONS. 

(2). The contract. 

669(2)—Total disability clause of policy held not so insusceptible of two constructions as to 
render erroneous giving of instruction to adopt construction most favorable to insured. 
Metropolitan Life Ins. Co. v. Bovello. (D. C.) 

2). The contract. 

669(2)—Instruction held to fairly submit matter 

contract. Murphy v. Great American Ins. 
(7). —— Health, or conditions or ‘ebb ~ insured. 

669(7)—In ‘absence of evidence from which jury could find insured had tuberculosis at time 
of application for policy, refusal to give requested instructions as to liability of company, 
if anes ew he had tuberculosis at such time was not error. Loyal Union Circle v. 
Rose. (Okla.) 


(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—Charge that knowledge of agent seas knowledge of insurer and that agent’s 
suggesting person take out insurance on brother’s life constituted waiver 7 otipe of 
lack of insurable interest, held proper. Rogers v. Atlantic Life Ins. Co. LP meats 
669(9)—Court properly char ed on issue of waiver of insurer as to removal § "property, 
such issue being valsed Gr pleadings and evidence being susce ara of more than one 
inference, Hydrick v. Mibeeuiee Mechanics’ Fire Ins. Co. Cb. Cc 


(10). Risks and cause of loss in general. 
669(10)—lInstruction that insurance companies were liable to storekeeper for damages from 
lightning, but not from windstorms, held proper, where policy covered loss by lightning, 
Pac so as to how much damage was caused thereby. Home Ins. Co. v. 
olfman. el. 
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(12). Extent of loss and liability of insurer. 
669(12)—Instruction in action on fire 7 or total loss to return verdict for insured for 
value of bond as fixed in policy held proper. Farmers’ Home Mut. Fire Ins. Ass’n. 
ee | SS re eye ee Peete ey rrr ee ee Pe lel eee eee 
669(12)—Instruction, in action on contract, indemnifying employer for fraud or dishonesty of 
employee to recover amount of judgment taken against employer and employee, that jury 
could consider whether judgment was taken against both employer and employee as 
primarily liable, and if so plaintiff could not recover, held proper. Employers’ Liability 
Assur. Cofp.. v. Cotiseme Wat; Dank Of Pere: “CMs iis sc cscs Fda bc cae buelongeeee 
669(12)—Instruction that if plaintiff failed to comply with condition in policy, he could not 
recover held sufficient as to binding force and effect of condition. Brown v. National 
Liberty Ins. Co. of America. (Ore.) 
§ 670. VERDICT AND FINDINGS. ‘ 
670—Verdict for full amount of policy on stock of goods and fixtures held erroneous to extent 
of amount for which latter were insured, in absence of evidence of their value. Mackey 
ob: al: vy; Teme FO6: Ca OE Te CORE: | OCMC eo cukkes ti arccsavessdgecs Cadbveaeves ens 
$70—Finding that insurer canceled risk and demanded return of burglary policy held not find- 
ing — ser caer in writing within terms of policy. Sherri v. National Surety Co. 
o New York. F 


670.—Special finding as to value of insured property held not inconsistent with finding that 
insured and another witness honestly believed it was worth much more. Connecticut Fire 
Ins. Co. of Hartford, Conn. v. Hurst. (CU. S.) 

§ 675. COSTS AND ATTORNEY’S FEES. 

675—Having rendered judgment for plaintiff for amount less than sued for, court was in 
error in atee any part of costs against her. Haynes v. American Mut. Ben. Ass’n. 
(Tex. C. 


p Mada ce Reekametosee sesh een ese es Sie teesethekereee eee es ° 








XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 

689—Statute empowering fraternal benefit society to limit authority of agents to waive 
laws in constitution held valid. Sovereign Camp Ga WO, Vs ON. ROR.) . Lace ceee ‘ 

§ 690. AUTHORITY OR LICENSE TO DO BUSINESS. 

690—Failure to restore to mortuary fund amounts paid therefrom as interest on loan to pay 
extraordinary death claims held not ground for refusal of license, since in effect it was 
payment of death claims, and not an “expense.” Transfer of sum from mortuary fund 
of fraternal benefit society to surplus revenue fund and extransfer of part thereof to 
readjustment fund to be used as expenses held to authorize refusal of license. Catholic 
Order of Foresters v. Commissioner of Insurance of Massachusetts. (Mass.).......... 

§ 693. CONSTITUTIONS AND BY-LAWS. seo 

693—Mutual benefit association is bound by its constitution rules and regulations, and is 
bound to extend to member complying with such all rights and benefits to which he is 
entitled under contract of membership. National tder of Mosaic Templars of 
Pea GS RAND os 5 wpa 09 F514 Ba se Ws coe bord eared en Dien WS SAN oo dicewA Lipreh ae ae ae 

693—In action for death benefit, effect of knowledge of beneficiary or decedent of condi- 
tions of. membership imposed by society’s by-laws if obviated, where none were adopted 
when beneficiary and decedent enrolled as members and none were thereafter com- 
municated to either of them. Holczer v. Independent Brass City Lodge, Inc. (Conn.).. 

§ 694. MEMBERSHIP. 

(1). In general. 

694(1)—Mutual benefit association is bound by its constitution rules and regulations, and 
is bound to extend to member complying with such all rights and benefits to which 
he is entitled under contract of seuberehie. National Order of Mosaic Templars of 
Asterics 9. WO.  GAIR sob ios ocpucsccccnccessegsetge ens Sitetat ¥o tari tend eth ey 

(2). Expulsion or suspension. 

694(2)—Member of mutual benefit association may claim damages for mental pain and 
anguish for wrongful suspension. Member of mutual benefit association may claim 
damages for wrongful suspension causing him to lose benefit of insurance policy. 
Member of mutual benefit association held properly permitted, in action for wrongful 
suspension, to show what occurred when he sought admission to subordinate lodge. 
Refusal, in action against mutual benefit association for wrongful suspension of 
member by subordinate lodge, to permit officer, authorized to receive dues of subordinate 
lodge, to testify as to payment of dues by plaintiff, held reversible error. National 
Order of Mosaic Templars of America v. Bell. (Ala.).......ccccccccccccseccceccece 

§ 695. OFFICERS AND AGENTS. 

695—State manager of Fraternal Insurance Corporation placed at head of state organization 
held to have implied authority going with such position. Where authority of subagent did 
not cease as to persons theretofore dealing with him without notice, he was entitled to 
notice of termination of his agency. If subagent, was entitled to notice of termination 
of agency, members dealing with him prior to such notice should be protected. Modern 
Order of Praetorians v. Childs. (Ala.) 
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§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 

¢97—Mutual benelit association is liable for act of subordinate lodge within scope of its 
authority in wrongfully suspending member for alleged failure to pay dues. Mutual 
benefit association is liable for act of subordinate lodge in wrongfully reporting 
member as non-financial where subordinate lodge was charged with duty of making 
collections. National Order of Mosaic Templars of America v. Bell. (Ala.).......... 421 
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§ 698. SPECIAL FUNDS. 

698—Special fund set aside to meet unreported losses during year held not deductible as 
addition to “‘reserve Funds;” in determining taxable income revenue act 1913, § 2 G (a), 
(b). Additions to, fund set aside for payment of annuities to former agents held not an 
addition to ‘reserve funds’ deductible in determining taxable income. New York Life 


§ 700. INSOLVENCY AND DISSOLU TION. 

§ 705. —— CONSOLIDATION 

705—Insurance company, which absorbed another, could not bind one insured in latter by its 
merger contract, which impaired insured’s original contract, where terms of such contract 
had not been changed. American Insurance Union v. Robinson. (Ark.)..............:: 


(B) THE CONTRACT IN GENERAL. 
§ 713. APPLICATION AND ACCEPTANCE. 
713—Statutes only require that subjective examination of applicant for insurance in fraternal 
society should be signed and made part of agreement and not objective examination of 
medical examiner. State ex rel Taylor v. Daues et al Judges. (N. Y.)...............- 
713—Where applicaticn provided that there should be no contracts till taseed signed benefit 
certificate, such exceptions by insured held condition precedent to consummation of con- 
tract, though general rule is that contract of insurance may be brought into existence by 
approval of application. Where fraternal benefit certificate was returned by insured for 
material change because of solicitor’s mistake in preparing application, reccvery cannot be 
had on such certificate without proof of its acceptance by insured. Conditional accept- 
ance of benefit certificate held to amount to rejection. Provisions of application that lia- 
bility not to begin until three advance monthly assessments and dues had been paid and 
benefit certificate delivered and signed by insured while in good health held conditions 
precedent, which, however, insurer may be precluded from asserting by waiver or estoppel. 
Homesteaders’ Life Ass'n. v. Booth. CUM he ca diene rts ae cd cana w a det on caer ene: 
§ 715. APPLICATION AS PART OF CONTRACT. 
715—Agreement between benefit society and applicant that certificates should be void, if 
death happened as result of pregnancy, and that such cm should be part of 
contract, although not mentioned in certificate, which stipulates that policy, articles of 
incorporation, laws of society, answers, statements afd warranties in application and 
medical examination should constitute contract was part of application, and society was 
= liable for death resulting from pregnancy. embree v. American Ins. Union. 
CHRD” wccicnschacddgnaeecerandens schbaceb aetaeet Uhua bad SURE ET ONSTS Eee Rad ce anne eees 
715—Insured is conclusively presumed to have known that application sional by her became 
part of contract, but not that it would be physically attached to certificate and delivered 
to her. Kwiatkowskl et al. v. Brotherhood of American Yeomen. CR eb aiccecuwecs 
§ 717. CONSTITUTION, BY LAWS, OR RULES AS PART OF CONTRACT. 
§ 718. EXISTING PROVISIONS. 
718—Benefit certificate may incorporate constitution by reference, and thereby prohibit waiver 
of provisions by subordinate body or officer. That state manager had authority to collect 
dues implied that he could waive requirement as to payment thereof only to recorder. 
Modern Order of Praetorians v. Childs. (Ala.).....sccscceccccecccccccccscsecccecees 
718—Constitution and by-laws of benefit association made part of contract of insurance are 
binding on beneficiary. McCann v. Supreme Tribe of Ben Hur. (Ark.)............05 
718—Fraternal benefit societies may enact by-laws and make them part of abies of insur- 
ance binding on insured. Bailey v. Sovereign Camp W. O. W. (Tex.)............... 
§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(3). Relating to rate of assessments. 
719(3)—Fraternal benefit society may increase its assessment rates when necessary. Constable 
v. Sungeme Tent of Maccaheus of the World. CiRO.). on ccccccccscesecsccsccccsetcciee 
719(3)— — amendment in 1922 of mutual insurance association’s by-laws increasing rates 
payable by members of certain class ‘“‘who had not transferred to some other plan,” held, 
that mecuher who transferred to some other plan in 1905 was not required to pay increased 
cate, Conte v.. Tee Mieeee,. COO okie oo i:5:00 600. c0eend a6 ik odes taki s ae oeds caneded << 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(1). Warranties and representations defined and distinguished. 
723(1)—Warranty must be incorporated in insurance policy or in some other paper adopted 
by reference therein - oa of licy, or in constitution or by-laws of association. 
Sovereign Camp W. MSU... ERE Din sccihns 5 én sa tvaneenadlscckthnnels 
(2). Effect of ieee breach of warranty, or concealment in general. 
723(2)—Under Code 1923, §§8049, 8364, 8507, warranties in application for insurance under 
fraternal benefit policy will vitiate policy, if they are false and matter misrepresented 
increased risk of loss, regardless of er assured knew of their falsity or intended 
them to deceive. Sovereign Camp W. O. W. v. Hutchinson. (Ala.)...........000e00. 


§ 724. ESTOPPEL OR oe AS 70 DEFECTS OR OBJECTIONS. 
(1). In genera 

724(1)—Where beneficiary in letter to financial secretary of death benefit society, who was 
charged with receiving dues of all members and had full access to all records determina- 
tive of membership, raised question of whether decedent was member of society, society 
was put upon inquiry. Knowledge of officers of death benefit society, who have a duty 
and authority to act in the matter of admission to membership, is imputed to it. In 
action for death benefit where society had implied knowledge that decedent enrolled 
without formal application examination, and vote but treated membership as in full 
force, in absence of fraud, it will be held_to have waived defects in membership. 
Holezer v. Ind dent Brass City Lodge, Inc. (Conn.).. se eweeedaueben ’ 
724(1)—Under Rev. et 1925, art. 4846, local clerk of benefit society “has ‘no ‘authority to waive 
provisions of its by laws, or conditions of its contract. Bailey v. Sovereign Camp of 
CTY on inc ccc nd ct Coadde sung eceee sdaneuslesenevrabe cdl Pas hiwetaeeis 
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§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Liberal interpretation in favor of member of benefit society should be given in case of 
doubt. Price v. Supreme Home of Ancient Order of Pilgrims. (Tex.)............0. 
726—Provision of certificate that absence or disappearance is not sufficient evidence of death 
must be construed against insurer. Sovereign Camp W. O. W. v. Boden. (Tex.)...... 
726—Rule that ambiguity or conflict of language of insurance contract will be construed most 
strongly against company and most favorably to insured applies to mutual benefit insur- 
Gung cuvapaaies... Creag v. Te Deen, CG i vind tcc aioe t oe teva ok sues ceauwgs 
726—Where it does not seem unreasonable or unjust, benefit society’s constitution should be 
given same construction as it has received in other states. Brotherhood of Locomotive 
Diremen and Enginemen vy. Ginther, CWYy0.).. 00. ccccscccsscctcosscbcdvvessdecsecsee 

§ 730. CANCELLATION, SURRENDER, ABANDONMENT OR RESCISSION. 
730—Insurer’s delay in tendering back premiums after proof of loss put it on inquiry whether 
inured was of insurable age held unreasonable. Supreme Tribe of Ben Hur v. Bastian. 
ah, cn ok es acban ae cenk's ROAR Med CURB OTN a Ewe EERE TEES SARA OET LR ea Carat Tait 
730—Condition, in application for disability benefits, that payment by asosciation and applica 
tion shall be withdrawal from association and cancellation of benefit certificate, held con- 
dition precedent, and withdrawal not effected until payment. Where application for dis- 
ability benefits, conditioned that on payment insured would withdraw, was approved, but 
not paid, before member’s death, held there was no withdrawal, and beneficiary could re- 
cover. McEnany v. Modern Woodmen of America. (N. D.)....-.ccccecccccecccccsece 
§ 730%. , 
730¥%—Right of action for failure to promptly issue, or negligence in issuing policy or cer- 
tificate of insurance is in insured or her personal representatives, and not in beneficiary 
named in application. Royal Neighbors of America v. Fortenberry. (Ala.)........00. 
730%—If fraternal insurance company wrongfully declares forfeiture of contract of insurance 
and gives notice thereof, assured may treat it as terminated; on notification of fraternal 
insurance company that it has forfeited contract of insurance, right of action for damages 
for wrongful forfeiture accrues. The measure of damages for the wrongful breach of a con- 
tract of insurance, issued by a fraternal insurance company to one of its members, is the 
present value of the policy, of the member at the time of the breach of the contract is no 
longer an insurable risk. Present value of policy of fraternal insurance wrongfully for- 
feited is determined by deducting total amount of premiums required to carry policy 
during life expectancy of assured from time of breach, less interest on total premiums 
for life expectancy of assured and from the sum so ascertained, sum equal to interest on 
remainder of policy for life expectancy of assured. Life expectancy. of assured from 
time of breach of contract of insurance by are forfeiture thereof is question of fact 
for jury; life expectancy of assured from time of breach of contract of insurance is to be 
determined from competent life expectancy tables and from assured’s physical condition at 
time of breach if he was suffering from bodily affliction which might prove fatal or shorten 
life expectancy. On wrongful forfeiture of insurance contract by fraternal insurance com- 
pany, allowing damages to amount of fixed liability plus interest from date of forfeiture 
was error; proper measure of damages being present value of policy. American Insurance 
nion v. SS. MEMGD 4.5.0 5's i.0n 00:ao ad bss 4c Oke dace mebAmnaees 4is $00 nOs 400008 
730%—If fraternal insurance company wrongfully declares forfeiture of contract of insurance 
and gives notice thereof, assured may treat it as terminated on modification by fraternal 
insurance company that it has forfeited contract of insurance, right of action for damages 
for wrongful forfeiture accrues. Measure of damages for wrongful breach of contract of 
insurance issued by fraternal insurance eee is present value of policy if member at 
time of breach of contract is no longer risk. Present value of policy of fraternal insurance, 
wrongfully forfeited, is determined by deducting total amount of premiums which would 
be required to carry policy during life expectancy of assured from time of breach, less 
interest on total premiums for life expectancy of assured, and deducting sum equal to 
interest on remainder of policy for life expectancy of assured from face of policy 
Aseriesen Toe. Cees WOOGAre. COI os 0hk cas ncgccceeowiecvedesenyerdireevens 


(C) DUES AND ASSESSMENTS. 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS. |. A 

743—Insured cannot recover back assessments from fraternal society because society increased 
assessment rates, where increase was reasonabie. Constable v. Supreme Tent of Maccabees 
GES FONE, ED) occ cb etee ted sacasrebstpesdlewesreseusice Ove cbvance Orseccecscoes 

743—Member of mutual benefit association, accepting entirely new contract for old certificate, 
on association’s wrongful cancellation of new certificate, held entitled to recover premiums 
paid only from such change. Cross v. The Maccabees. (Tex.)..........cceceecceeees 

(D) FORFEITURE OR SUSPENSION. 

§ 745. STATUTORY PROVISIONS AGAINST FORFEITURE. 

745—Non-forfeiture provisions of general insurance law held inapplicable to fraternal benefit 
certificate, enek issued before society was authorized or licensed to do business in the 
state. Constable v. Supreme Tent of Maccabees of the World. (Mo.). 

§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAI. : 

750—Payment of dues at designated time and to designated officer may be made condition 
precedent to continuance of insurance. Modern Order of Praetorians v. Childs. (Ala.) 

§ 751. NOTICE OF TIME FOR PAYMENT. 

(1). Necessity of notice. ’ 

751(1)—Beneficial association is not able summarily to do away with practice of local lodge 
in permitting members to pay dues after time stated in by-laws by notifying member 
that he had been suspended for failure to pay dues at time fixed in by-laws; rights of 
member of local lodge who had habitually paid dues at irregular intervals and was 
delinquent under by-laws could not be forfeited without giving him reasonable time to 
pay delinquent dues. Behnke v. Brotherhood of America. (Minn.) 
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753. —— a“ OF PAYMENT OR TENDER TO PREVENT 
FORFEIT 


ae ea general. 

753(1)—Where local lodge had ar neg insured persons to pay dues after e heyy we s regular 
pay day, payment of insured’s dues for May, June 25, day following pay day, was within 
reasonable time after notice sent him June 16, justifying finding that he was in good 
standing and that his insurance was in force at time of his death, which occurred June 28. 
Behnke v. Brotherhood of America. (Minn.)..... aera a aot 

753(1)—Present payment of dues during seven years’ unexplained absence giving rise “to pre- 
sumption of member’s death held unnecessary to keep benefit certificate alive. Sovereign 
Camp W. O. W. v. Boden. (Tex.) 

(2). Person to whom payment may be made. 

753(2)—Mutual Benefit Association will not be heard to say that officer of subordinate 
lodge had no authority to make collection, where payments therefore made to him had 
—_ recognized as sufficient. Mutual Benefit Association is bound by payments made 
by member’s wife to officer of local ry who was in habit of receiving such sree 
Payments by members of mutual benefit association made to local lodge were 
made to any officer. National Order of Mosaic Templars of America, v. Bell. basesrly 

§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 

(1). In general. 

755(1)—Unequivocal act by insurer recognizing continuance of policy; or inconsistent with 
complete and absolute forfeiture of which insurer nas eee operates as waiver of 
forfeiture. Bailey v. Sovereign Camp W. O. W. 

(2). Powers of officers and agents. 

755(2)—Benefit certificate may incorporate constitution by reference, and thereby prohibit 
waiver of provisions by subordinate body or officer. Modern Order of Praetoians v. 
Childs. (Ala.) 

755(2)—Letter of beneficiary association to “local clerk, directing him to return payments made 
on account of deceased member after his suspension, created him agent for such verre 
and his acts or omissions were the association’s. Fuller v. Sovereign Camp W. 


(S 

755(2)—Local clerk of fraternal lodge, without authority under policy or otherwise to receive 
notice of beneficiary’s enlistment in army or to collect extra war risk assessment, cannot 
bind lodge by waiver or estoppel. Fraternal insurance society may limit wer of 
agents to waive conditions of certificate, constitution or laws of society. Soveveion 
Camp W. O. W. v. Petty. (Tex.) 

(4). Custom and course of dealing. 

755(4)—Knowledge of local secretary, who was agent of lodge, that officers of local lodge 
allowed members to pay dues after time fixed in by-laws is ee to lodge. In action on 
benefit certificate, beneficiary need not prove that association had actual notice of practice 
of local lodge and its officers in permitting dues to be paid after time fixed in by-laws; 
genaral principles of law of agency are applicable as to imputing knowledge of local 
secretary, agent of lodge that officers of local lodge allowed members to pay dues, after 
fixed time in by-laws, to association. Beneficial association is not able summarily to 
do away with practice of local lodge in permitting members to pay dues after time stated 
in by-laws by notifying, members that he had been suspended for failure to pay dues at 
time fixed in by-laws; rights of member of local lodge who had habitually paid dues at 
irregular intervals and was delinquent under by-laws could not be forfeited without 
giving him reasonable time to pay delinquent dues. Behnke v. Modern Brotherhood - 
America. (Minn.) 

. Effect of provisions as to reinstatement. 

755(5)—Negotiations for reinstatement of member only provided by by-laws of society held 
not a waiver of forfeiture, where application for reinstatement, received after death of 
member, was immediately rejected. McCann v. Supreme Tribe "of Ben Hur. (Ark.)... 

755(5)—Acceptance of past-due premiums, with knowledge of forfeiture of certificate and 
without requiring performance of conditions for reinstatement, and retention of same until 
ov death of insured, held waiver of forfeiture. Bailey v. Sovereign Camp W. O. W 


(Tex.) 
§ 736. “NOTICE AND PROCEEDING TO GIVE EFFECT TO FORFEITURE. 
1). Necessity of proceeding to declare forfeiture. 
756(1)—Forfeiture of benefit certificate became absolute on failure to pay past dues within 
time prescribed, subject to reinstatement. Bailey v. Sovereign Camp wo W. ns 
756(1)—Un der by-laws and certificate of mutual benefit society, voluntary failure to pai 
capita tax and dues ~ facto suspended member and terminated liability on certi aoe 


statute requiring trial bef oa suspension not being applicable. Tinker v. Modern Brother- 
hood of America. 


§ 758. REINSTATEMENT. 
§ 760. PAYMENT OF ARREARS. 
760—As respects reinstatement past dues on fraternal benefit certificate are considered paid 


od when senses wy seer within period provided by its by-laws. Bailey v. Sovereign 
‘am 


p W. O. ( 

§ 762. PROCEEDINGS. 

762—Acceptance of application for reinstatement by local Scribe of benefit society after death 
of insured, and rejection by Supreme Scribe, held not to effect reinstatement. Application 
for reinstatement, mailed before death of insured but received by benefit society after 
death and rejected, held not to effect reinstatment. Failure to tender payment of past 
dues by local Scribe of benefit society held not acceptance of application for reinstatement 
sent in after death of member. McCann v. Supreme Tribe of Ben Hur. (Ark.) 
763. WAIVER OF OBJECTIONS. 

763—Letter urging member of benefit society failing to pay dues to become reinstated, and 
directing him to sign health certificate and hand it to Scribe, held not to waive require- 


825 


ments of by-laws for reinstatement. McCann v. Supreme Tribe of Ben Hur. (Ark.).... 825 
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763—As respects reinstatement, fraternal benefit society is charged with knowledge of clerk of 
local camp, who was also agent of society, that member had failed te pa - in time and 
had thus forfeited benefit certificate. Bailey v. Sovereign Camp W. 6. “Ww (Tex.).... 888 







{E) BENEFICIARIES AND BENEFITS. 


§ 766. STATUS OF BENEFICIARIES IN GENERAL. 
66—Beneficiary in policy of beneficial association is not creditor on death of member, but is 
verned by laws of association respecting collection of benefits. Brady v. Mutual sem 
rtment of Order Railway Conductors of America. (Ky.)......cecceesccccccceeess 628 
$ 768. PERSONS WHO MAY BE BENEFICIARIES. 

§_ 771. — PROVISIONS OF CHARTER OR BY-LAWS. 

-771—Beneficiary named in contract of fraternal beneficiary insurance as a “dependent” 
‘within statute and by-laws of association, if beneficiary has been supported in home of 
mmember many years, performed household duties as member of family and deceased 
had moral obligation to contribute to her support which a was discharging at time of 
his death. Gillespie v. Modern Woodmen of America. (W. Msc desc seas spenee one ee 

$ 776. FAILURE OF BENEFICIARY 

776—Generally, judgment vests no estate in land on which it is a lien, but only gives creditor 
right to have land appropriated to satisfaction thereof, even though it is declared a specific 
- on named land. Farrow et al. v. American Eagle Fire Ins. Co. of New York. 


























C.) 
776—Where original beneficiary was dead at time of attempted change, there was no change 
of beneficiary; rather the designation of a beneficiary not controlled by provisions of 
society’s constitution effecting change of beneficiary. Brotherhood of Locomotive Firemen 
and Enginemen v. Ginther. (Wyo.)............+. ‘ 
§ 779. CHANGE OF BENEFICIARY. 


§ 782. —— RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 
782—Attempted change of beneficiary under benefit certificate held ineffective without consent 

of beneficiary, required by constitution of society. Lawson v. Barbee et al. (Ark.).... 25 
§ 783. VESTED INTEREST OF BENEFICIARY. 





783—Mere issuance of policy does not, under rules of both old line policies and fraternal 
benefit societies, establish in beneficiary rights paramount to those of assured. Royal 
Deets GE ONOTIOn 0: POCORN NRREY CIB) 66st so died piace bara pAreineies cau asecse ae 
783-—Where insured has right to change beneficiary, beneficiary has no vested right to which 
any one succeeds on his death. Brotherhood of Locomotive Firemen and Enginemen v. 
SONS. MEER Do ie 60:5 sin innta'g Sad ba haw Raa he Kk RASHES OURS EDLC ER ASS VSN blew a eee Xo 1057 
$ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 
784(1)—Withholding of benefit certificate from insured held not to have delayed application 
for change of beneficiary or prevented issuance of new certificate hefore death of insured. 
Insured in mutual benefit association must change beneficiary in manner required by policy 
and rules of association. Insured who made application for change of beneficiary on 
wrong form held not to comply suhotentinny with by-laws. Where insured does all he 
can to effect change of beneficiary and only —_— requirement is performance of 
ministerial act, or in case of unreasonable delay or collusion by association or.wrongful 
ween of certificate by beneficiary, equity will deivee change. Seffens v. Carisch. en 
784(1)—Where insured has right to change beneficiary without approval of society, regula- 
tions effecting change should not be given construction imposing restrictions not clearly 
expressed. Brotherhood of Locomotive Firemen and Enginemen v. Ginther. (Wyo.)....1057 
(2). Death of member before change is completed. 
784(2)—Designation of new beneficiary, prior to insured’s death held not void” because insured 
a Deter to insurer’s granting application. Grand Lodge, Knights and Daughters of 
RR, NDS isia snniy ce Pecks cae be be bss eae ba okies 2 0hs eee eles aS se 
78402 Changs of beneficiary under benefit certificate permitting change on application, held 
valid though application for change was received by Societ 9 death of member. 
Price v. Supreme Home of the Ancient Order of Pilgrims. (Tex ees Mine oh a ao Reale 864 
784(2)—Change of beneficiary endorsed on certificate and Sane held effective, though 
not sent to society fer recording during member’s lifetime. Brotherhood of Locomotive 
ae kd aE “SRNR MIND dos dS obtain Gad ba eRe keen ees eRi ewes 1057 - 
ssuance and delivery of new certificate. 
784(4)—Rights of beneficiary designated in accordance with Society’s constitution cannot be 
affected by failure of society to perform ministerial act of issuing new certificate. Brother- ' 
hood of Locomotive Firemen and Enginemen vy. Ginther. (Wyo.).............eeeeeeee 1057 
(5). Change by will. 
784(5)—Will bequeathing benefits to one other than beneficiary named in certificate ehld 
effective to change beneficiary, notwithstanding by-law requiring surrender of old certificate 
and issuance of new. Grand Lodge, Knights and Daughters of Tabor v. Vann. (Tex.) 79 
(6). Who may make objection. 
784(6)—By-law requirements as to change of beneficiaries cannot be taken advantage of by 
others than insurer, but may be waived by insurer. Grand Lodge, Knights nad Daughters 
Eee es US. RN a oid eo Eee nok 4k oe BRAS BOOS KES Me Eee Cae be bees 79 
(7). Estoppe! and waiver as to mode of change. 
784(7)—By-law requirements as to change of beneficiaries cannot be taken advantage of by 
others than insurer but may be waived by insurer, Grand Lodge, Knights and Daughters 
ae OS Rc ED 65-05 sc Keio Maan Cee RON e bP Sad EAD Whee LMR MEMS baleen ale outils 79 
784(7)—Mutual Benefit Association cannot be regarded as having waived requirements of 
by-laws by pan fund due on benefit certificate into court. Seffens v. Carisch. (Wis.) 271 
EA 
In 




























$ 789. NOTI D PROOF OF LOSS. 
(1). eneral. ao f 
789(1)—Beneficiary has reasonable time for period of absence giving rise to presumption of 
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death to file proofs of death, where certificate fixes no time. Sovereign Camp W. O. W. 
v. Boden. (Tex.) 
(2). Estoppel and waiver as to proofs or defects therein. 

789(2)—Mutual benefit association by refusing to pay sick benefits under policy because 
holder was “unprofitable member’ held to waive requirement that insured give notice of 
illness. Haynes v. American Mut. Ben. Ass’n. (Tex.) 

789(2)—Fraternal order, issuing certificate providing that absence or disappearance shall not 
be sufficient evidence of death cannot assert laches in not eine roof of death within 
gered ae ae rise to presumption thereof. Severson 5 amp W. O. W. v. Boden. re 

§ 753. S OF BENEFICIARIES TO PROC 

$09 Goneiteton and by-laws of fraternal order eaanien who is entitled to funds 
at death of member. Constitution of fraternal order providing for payment of “* = 


benefit” to widow of deceased member held to ee beneficial return to beneficiary and 
not funeral expenses. Beidelman’s Estate. (N. J.) 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 
800—Penalties and attorney’s fees cannot be awarded against a mutual aid association or fra- 


ternal insurance society because of delay in payerents, under Rev. St. 1911, Art. 4746. 
Schumann v. Browwood Mut. Life Ins. Assn. (Tex.) 


(F) ACTIONS FOR BENEFITS. 
§ 803. PROVDONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 804. —— RIGHT OF ACTION IN GENERAL. 

804—Member of unincorporated beneficial association cannot claim benefits except in accordance 
Es ave oF a Brady v. Benefit Department of Order of Railway Conductors of 

merica 
§ 805. RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1). In general. 

805(1)—Procedure prescribed by by-laws of death benefit society for prosecution of claim 
must we exhausted before recourse to courts. Holczer v. Independent Brass City 
Lodge, Inc. (Conn.) 

§ 807. CONDITIONS PRECEDENT IN GENERAL. 

807—Where policy of mutual beneficial association requires notice and proof of death on certain 
form within limited time as condition precedent to right of recovery, beneficiary must 
comply with aa unless association denies all liability. Brady v. Mutual Benefit 
Department of Order of Railway Conductors of America. (Ky. 

807—Benefit certificate held to make presentation ~ roof of death ee precedent to 
suit thereon unless waived. Sovereign Camp W . ow W. v. Boden. (Tex.) 

$ 811. VENUE 

811—Fraternal Societies are exempt from provisions relating to venue in suit on insurance 
policies, and are governed by general provision on venue. Suit against foreign benefit 
association may be brought either at residence of insured or of local lodge court having 
mo discretion to change venue. Slovenic Nat. Ben. Soc. v. Sabcevich. (Ariz.) 

§ 814. PROCESS AND APPEARANCE. 

814—Service of summons on secretary of local branch of foreign society held not binding 
on society. Simko et al v. Catholic Slovak Union of United States. (N. 

814—Service on benevolent association instead of insurance commissioner, under Rev. St. 
1911, art. 4844, gave court no authority to render personal judgment against it. 
Worth Mut. Benev. Assn. of Texas v. Petty. (Tex.) 

§ 815. PLEADING. 

(1). _ Delcaration, complaint, or petition. 
815(1)—Complaint by beneficiary seeking to stone on policy of mutual benefit association held 


insufficient as against individual members thereof. Brady y. Mutual Benefit Department 
of Order of Railway Conductors of America. (Ky.) 


(2). Plea, answer, or affidavit of defense. 

815(2)—Plea of fraternal benefit association setting up misrepresentation not shown to have 
been warranty, must allege that it was relied on. Plea in action on beneficiary certificate 
setting up warranty but failing to aver that falsity of matter warranted increased risk, 
held demurrable. Pleas in action on beneficiary certificate that insured made false 
statement as to his health and attendance by a physician held demurrable where they 
did not allege that insurer relied on such representations. Insurer’s plea in action on 
beneficiary certificate setting up misrepresentations but failing to show that matter 
was material, held demurrable. Insurer’s plea in action on beneficiary certificate 
setting up warranties by insured as to his health, held not demurrable. Plea in action 
on beneficiary certificate setting up misrepresentation and averring that it was made 
with intent to deceive, and that defendant did not know truth and was deceived 
thereby, held not demurrable. Sovereign Camp W. O. W. v. Hutchinson. (Ala.) 

(4). Issues, proof, and variance. 

815(4)—Insurer desiring to ‘dispute allegations by insured of compliance with conditions 
precedent and subsequent to validity of insurance certificate must set up his defense 
specifically. Slovenic Nat. Ben. Soc. v. Dabcevich. (Ariz.) 

815(4)—Permitting plaintiff, who pleaded change of beneficiary, to recover on theory that there 
was no change but merely a designation of a new beneficiary after death of the old 
held not improper where petition alleged facts showing “change” was made after death 


364 


883 


424 


of original beneficiary. Brotherhood of Firemen and Enginemen v. Ginther. (Wyo.)....1057 


§ 816. EVIDENCE 
§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
817(1)—In action on benefit certificate, beneficiary need not prove that asociation had actual 
notice of practice of local lodge and its officers permitting dues to be paid after time 
fixed in by-laws general principles of law of agency are applicable as to imputing knowledge 
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of local secretary -— ent of lodge, that officers of local lodge allowed members to pay dues, 
after time fixed in by-laws. Behnke v. oe of America. (Minn.) 
19. —— WEIGHT AND SUFFICIENCY 
(1). In general. 
819(1)—Evidence held to warrant finding state manager of fraternal benefit society had power 
to employ agents to write insurance and collect dues. Possession of official signed receipts 
for dues by subagent was evidence of continuing agency to members who had been deal- 
ing with agent as such. Modern Order of Praetorians v. Childs. (Ala.)............... 
819(1)—Evidence that deceased returned death benefit certificate for addition of maternity 
benefit clause held a to show unconditional acceptance. Homesteaders’ Life 
Baas -Vi Bett, ‘CORD «3» caw e064 06i 04 0 CV Ks ledwOdi > Wh. deGbieVde bates oRMIURAM SS 
(2). Matters of avoidance or forfeiture. 
819(2)—Evidence held not to show conclusively that at time prior to death of insured he or 
association intended that his benefit certificate should cease to be in force; evidence held 
not to show conclusively that practice of accepting payment of dues at irregular intervals 
contrary to by-laws had been discontinued by local lodge prior to death of insured. 
Bebuke-v;. Brotnesbaod-of Americhs. : CREIGR:) 0 006:ii6.0's i: sGistbaais's 6cle incre Checidawads endwiad 
819(2)—Inference that beneficiary was induced by provision of certificate to aay resenting 
proofs of death until after period of absence giving rise to presumption if eath held 
warranted. Sovereign Camp W. O. W. v. Boden. (Tex.) 
(3). Estoppel or waiver. 
£19(3)—Where governing body empowered state manager to collect dues, it was evidence of 
waiver of requirement that dues be paid solely to recorder of local council. Modern 
Order of Praetorians y. Childs. (Ala.) 
819(3)—Statute and provision of beneficial association’ s by- laws held not to preclude jury from 
finding that association was chargeable with notice of practice of local lodge and its 
7 in permitting dues to be paid after date specified in by-laws. Behnke v. Brother- 
ood of America. (Minn.) 
819(3) Evidence that local sue failed to tender dues paid on account of member. after sus- 
enston as Sree By pancary associated tended to show waiver. Fuller v. Sovereign 
819(3)— sibieose held insufficient to show that fraternal benefit society waived or was estopped 
to assert certain conditions precedent to liability. Homesteaders’ Life Ass’n. v. Booth. 


(4). Death or injury or cause thereof. : : 
819(4)—Evidence held to warrant finding that rupture of artery causing paralysis was 
caused solely by mentors fall in _— eee: ee» ssn. v. ee 


aie to fix time, when death within definite mn is ie established. 
ereign Camp W. O: W. v. Boden. (Tex.) 

§ 823. TRIAL. 

§ 825. —— QUESTIONS FOR JURY. 


In general. 


(1). 
825(1)—Where medical examiner filled in i in application for fraternal insurance, 


held that it was question for trier of fact whether insurer was justified in regarding 
insured’s retention of contract as assent to such untrue statement. Kwiatkowski et al. 
v. Brotherhood of American Yeomen, 

825(1)—Conflicting testimony as to whether local clerk tendered payments made on account 
of deceased member after suspension as directed by beneficiary association held to raise 
question for jury. Fuller v. Sovereign Camp W. ow. Cc 

Death or injury and cause thereof. 

$25(3)—Cause of complete paralysis of insured who fell in garden, and became paralyzed 

an hour later, held question for jury. International Travelers’ Assn. v. Dixon. (Tex.) 
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